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Executive Summary
Beginning with the end of the Second World War, it became evident that the international
community needed to devote more attention to human rights - not only as a list of rights
inherent to each individual, but primarily as an effective mechanism on the basis of which
these rights can be enforced. Even as some aspects of human rights are still neglected, the
European law as well as the relevant case law on which they are based, have generally
encouraged a deeper awareness of human rights as well as has promoted the notion of
absolute adherence to them.
This review is about the legal aspects concerning discrimination based on sexual orientation
and gender identity, and consists of several comparative reports.
The legal reports were produced for each of the participating countries in the WE Project,
namely Austria, Croatia, Spain, Slovakia, Serbia and the United Kingdom. A separate legal
report reviews the issue from the point of view of EU law. Since the overall aim of the WE
Project is to foster equality for young LGBTI people entering the labour market, the legal report
focuses on two important matters. The first focuses on the equal treatment principle and
principle of non-discrimination within the respective national legal regulations from the general
point of view (mainly the constitutional aspects of the principles). The second focuses on the
matter from the point of view of labour law regulations.
This report also highlights case laws of national courts where available. Since the most
important legal regulation stems from the EU directives, the EU member states tackle
discrimination and equal treatment principles similarly. Even the Serbian legal regulation
(despite its non EU status) consists of many provisions that are similar to that of EU member
states. The legal report highlights the most important differences between the EU directives
and national regulations, and includes the most important case law of the Court of Justice of
the European Union. However, the report also mentions relevant case law of the European
Court of Human Rights.
Overall there are a number of similarities across the different legislative frameworks. Even as
all of the included countries have implemented various mechanisms to assure protection from
discrimination, there is still a prominent need to develop specific mechanisms for LGBTI
people especially in light of gender identity and rights of intersex people. This has also been
recognized by the European Union.
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European Union

Since the end of the Second World War, it is evident that the international community has
devoted increased attention to human rights not only as a list of rights inherent to each
individual, but primarily as an effective mechanism on the basis of which these rights can be
asserted. It is possible to perceive these activities on a global scale (particularly the United
Nations), but also on a regional scale (European Union and Council of Europe). Although
some aspects of human rights remain a subject of neglect still today, international law,
European law, and the relevant case law based on them have encouraged, on the other hand,
a deeper awareness of individual rights in many people, but in particular demand strong
adherence to them and even expand them.
An example of a law which is required on an international level, the observance of which is in
the interest of the international community but which is often violated, is the right to equal
treatment, or the principle of non-discrimination.
On foundations laid by the United Nations – regional systems of human rights emerged.
Although these organizations were all founded to bring peace and stability to Europe, they
were each established with different purposes: The Council of Europe promotes the rule of
law, human rights, and democracy; The European Union was devised as an institution for
promoting trade and economic stability for its members; The Organization for Security and Cooperation in Europe (OSCE) was founded to maintain peace and military security within
Europe. Today, these organizations have evolved to address many overlapping issues – all
dealing to some extent with human rights, although the Council of Europe remains principally
involved in this area.1
The United Nation’s Universal Declaration of Human Rights states recognition of the inherent
dignity and of the equal and inalienable rights of all members of the human family is the
foundation of freedom, justice and peace in the world. Therefore, under art. 2 of the
Declaration everyone is entitled to all the rights and freedoms set forth in this Declaration,
without distinction of any kind, such as race, colour, sex, language, religion, political or other
opinion, national or social origin, property, birth or other status. Furthermore, no distinction
shall be made on the basis of the political, jurisdictional or international status of the country
or territory to which a person belongs, whether it be independent, trust, non-self-governing or
under any other limitation of sovereignty.2
An inter-governmental body within the United Nations system responsible for strengthening
the promotion and protection of human rights around the globe and for addressing situations
of human rights violations and make recommendations on them is The Human Rights Council.
The Council was created by the United Nations General Assembly on 15 March 2006 by
1

https://www.ilgaeurope.org/sites/default/files/Attachments/equal_jus_legal_handbook_to_lgbt_rights_in_europe_0.pdf, p. 7.
2
https://www.ohchr.org/EN/UDHR/Documents/UDHR_Translations/eng.pdf.
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resolution 60/251. The Council adopted its "Institution-building package" to guide its work and
set up its procedures and mechanisms. Among them were the Universal Periodic Review
mechanism which serves to assess the human rights situations in all United Nations Member
States, the Advisory Committee which serves as the Council’s “think tank” providing it with
expertise and advice on thematic human rights issues and the Complaint Procedure which
allows individuals and organizations to bring human rights violations to the attention of the
Council.3
From the viewpoint of this report, however, it will be more important to focus on the system of
protection of human rights from the point of view of the European Union as well as the Council
of Europe. These two international organizations functioning on the European continent
should be mentioned especially due to the fact that they have set up effective systems for
enforcing human rights through the relevant judicial institutions. Although it may seem that the
Council of Europe should have no place in this report, as we will show later, this is not the
case, and this organization needs to be addressed as well.
The Council of Europe is an international (intergovernmental) organization of European states
whose primary aim is the protection of human rights and the strengthening of pluralist
democracy, contributing to awareness and development of European cultural identity,
harmonizing the laws of European countries, seeking solutions to problems, such as
xenophobia, minorities, environmental protection and the like, and helping Eastern European
countries in their modernization and democratic reforms. One of the most significant
documents mentioned in this report is the European Convention on Human Rights
(hereinafter the “ECHR”),4 which was signed by the Member States of the Council of Europe
on 4 November 1950. The prohibition of discrimination is defined in Article 14 of the ECHR.5
In relation to LGBTI rights, special mention needs to be made of Article 8 of the ECHR, which
regulates the right to respect for private and family life.6,7
A general prohibition of discrimination is also the subject of Protocol No. 12 of the ECHR. This
protocol has thus far been ratified by Croatia, Serbia and Spain and has been signed by
Austria and Slovakia. The United Kingdom has not signed this protocol.8
3

https://www.ohchr.org/EN/HRBodies/HRC/Pages/AboutCouncil.aspx.
https://www.echr.coe.int/documents/convention_eng.pdf.
5
The enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination
on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin,
association with a national minority, property, birth or other status.
6
1. Everyone has the right to respect for his private and family life, his home and his correspondence. 2. There
shall be no interference by a public authority with the exercise of this right, except such as is in accordance with
the law and is necessary in a democratic society in the interests of national security, public safety or the economic
well-being of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the
protection of the rights and freedoms of others.
7
The European Court on Human Rights stated that “Undoubtedly, sexual orientation, one of the most intimate
parts of an individual’s private life, is protected by Article 8 of the Convention” (see Kozak vs. Poland, 2 March
2010, application No. 13102/02) or “With regard to private life, the Court acknowledges that the applicant’s
emotional and sexual relationship related to his private life within the meaning of Article 8 § 1 of the Convention”
(see Antonio Mata Estevez vs. Spain, 10 May 2001, application No. 56501/00).
8
https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/177/signatures?p_auth=4QYIHXBy.
4
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In the case of a violation of any of the ECHR articles, an individual may file a complaint with
the European Court of Human Rights.9
For the sake of completeness, it is necessary to mention the recommendation of the
Committee of Ministers of the Council of the Europe – Recommendation CM/Rec(2010)5 of
the Committee of Ministers to Member States on measures to combat discrimination on
grounds of sexual orientation or gender identity.10
Discussed since the late 1970s, EU accession to the ECHR became a legal obligation under
Article 6(2) of the Treaty of Lisbon.11 The purpose of the EU’s accession to the ECHR is to
contribute to the creation of a single European legal space, achieving a coherent framework
of human rights protection throughout Europe. The draft Accession Agreement of the EU to
the ECHR between the 47 Member States of the Council of Europe and the EU was finalised
on 5 April 2013. Asked by the Commission to deliver an opinion, pursuant to Article 218(11)
of the Treaty on the Functioning of the EU (TFEU), on the compatibility of the draft agreement
with EU law, the European Court of Justice identified problems, and gave a negative opinion
in its opinion of 18 December 2014.12 In October 2019, European Commission informed the
Secretary General of the Council of Europe that the EU was ready to resume negotiations on
its accession to the ECHR. The Council of Europe’s Committee of Ministers decided on the
respective negotiating mandate in early 2020 leading to the formal resumption of
negotiations.13 For the sake of completeness, it is necessary to mention the recommendation
of the Committee of Ministers of the Council of the Europe – Recommendation
CM/Rec(2010)5 of the Committee of Ministers to Member States on measures to combat
discrimination on grounds of sexual orientation or gender identity.14
With respect to the European Union’s stated commitment on access to the ECHR, as well as
the fact that the decision-making activity of the European Court of Human Rights (ECtHR) has
significantly contributed to the development of LGBTI rights,15 it is appropriate here to briefly
list at least a few important decisions of this court. For details, we refer to these publications:
Case Law of the European Court of Human Rights relating to discrimination on grounds of
sexual orientation or gender identity,16 the European Commission on Sexual Orientation
Law,17 and the older publication Sexual Orientation and Gender Identity in Human Rights

9

Article 34 et seq. of the ECHR.
https://search.coe.int/cm/Pages/result_details.aspx?ObjectID=09000016805cf40a.
11
The legal obligation on the European Union to accede to the ECHR is based on the idea that the EU and EU
law should subject to the same standards as the Member States.
12
https://www.europarl.europa.eu/legislative-train/theme-area-of-justice-and-fundamental-rights/filecompletion-of-eu-accession-to-the-echr.
13
https://www.coe.int/en/web/portal/eu-accession-echr-questions-and-answers.
14
https://search.coe.int/cm/Pages/result_details.aspx?ObjectID=09000016805cf40a.
15
Otherwise, it was the ECtHR that was the first to point out that legislation which made homosexual acts between
consenting adults a criminal offence in Northern Ireland an interference with the right to respect for private life
(see Dudgeon vs. the United Kingdom, 22 October 1981, application No. 7525/76).
16
https://book.coe.int/en/human-rights-and-democracy/6472-case-law-of-the-european-court-of-human-rightsrelating-to-discrimination-on-grounds-of-sexual-orientation-or-gender-identity.html.
17
https://www.sexualorientationlaw.eu/documents.
10
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Law.18 All of the decisions are available on the ECtHR website in their full wording.19 The
following sections of the report are cited from the above publications.
A right to private life and sexual orientation was already mentioned in cases Kozak v. Poland
and Antonio Mata Estevez v. Spain, yet we have to mention that this right is inherent to
gender identity too (see Schlumpf v. Switzerland, 9 January 2009, application No. 29002/06
– the very essence of the ECHR being respect for human dignity and human freedom, the
right of transsexuals to personal development and physical and moral security is guaranteed).
In Schalk and Kopf v. Austria, 24 June 2010, application no. 30141/04 ECtHR established
that the cohabitation of two persons of the same sex maintaining a stable relationship is no
longer merely an aspect of their private life but also constitutes family life.
In Salgueiro da Silva Mouta v. Portugal, 21 December 1999, application No. 33290/96, the
ECtHR stated that the decision by a court to withdraw a father’s shared custody on the sole
ground of his sexual orientation constituted interference with the right to respect for family life.
This case was a landmark decision because in it the ECtHR dealt with an issue relating to
sexual orientation from the angle of Article 14. It stated that [“sexual orientation” is a] a concept
which is undoubtedly covered by Article 14 of the ECHR. The Court reiterated in that
connection that the list set out in that provision is illustrative and not exhaustive, as is shown
by the words “any ground such as” (in French “notamment”) (see the Engel and Others v.
the Netherlands judgment of 8 June 1976, Series A no. 22, pp. 30‑ 31, § 72).20
The right to respect for family life protects the relationship between two same‑ sex partners
and the child of one of them living together in the same household was discussed in X. and
Others v. Austria, 19 February 2013, application No. 19010/07 and the right to respect for
family life protects a transgender person in his/her relationship with his/her partner and in the
parental relationship with his/her partner’s child in X, Y and Z v. the United Kingdom, 22
April 1977, application No. 21830/93.
In Karner v. Austria, 24 July 2003, application No. 40016/98 ECtHR stated that reviewing the
refusal to recognise the right of the homosexual applicant (Mr Karner) to succeed to a tenancy
following the death of his partner (Mr W.) violates Article 8 ECHR from the angle of the right
to respect for the home.
General principles in regard of testing for discrimination were laid in L. and V. v. Austria, 9
January 2003, applications Nos. 39392/98 and 39829/98. In this case ECtHR stated that
according to the Court’s established case‑ law, a difference in treatment is discriminatory for
the purposes of Article 14 ECHR if it “has no objective and reasonable justification”, that is if
it does not pursue a “legitimate aim” or if there is not a “reasonable relationship of
18

https://www.refworld.org/pdfid/4a54bbb5d.pdf.
https://hudoc.echr.coe.int/eng#.
20
The same applies to the criterion of gender identity, or, as the ECtHR has also put it, “sexual dysphoria” or
“gender dysphoria”. The ECtHR has dealt with several cases of this type from the angle of respect for Article 14
(taken in conjunction with Article 8): for example, the judgments delivered in the cases of Shefeld and Horsham
v. United Kingdom, 30 July 1998, applications nos. 31-32/1997/815-816/1018-1019, §71-77 or P.V. v. Spain, 30
November 2010, no. 35159/09.
19
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proportionality between the means employed and the aim sought to be realised”. However,
the Contracting States enjoy a certain margin of appreciation in assessing whether and to
what extent differences in otherwise similar situations justify a different treatment (see
Karlheinz Schmidt v. Germany, judgment of 18 July 1994, Series A no. 291‑ B, pp. 32‑ 33,
§ 24; Salgueiro da Silva Mouta v. Portugal, application No. 33290/96, § 29, ECHR 1999‑ IX;
and Fretté v. France, application No. 36515/97, §§ 34 and 40, ECHR 2002‑ I).”
The case law reflects access to employment. As the case law currently stands, the question
of access to employment for lesbians and gays has mainly concerned access to the armed
forces.21
The rights of transgender persons is also in the light of the ECtHR case law. The right to
recognition of gender reassignment, in terms of principle, the case law was established by the
famous Christine Goodwin v. United Kingdom judgment of 11 July 2002.22 In L. v.
Lithuania, 11 September 2007, application No. 27527/03, the ECtHR established that a legal
framework must be available to enable transgender persons to complete their gender
reassignment and secure full recognition of their preferred gender identity; such persons
cannot be forced to remain in a situation of partial gender reassignment owing to the
incomplete nature of the national legislation governing gender reassignment surgery.
In one of the newer cases (Y.Y. v. Turkey, 10. March 2015, application No. 14793/08), the
ECtHR stated violation of Art. 8 ECHR when gender reassignment surgery was made
conditional on proof that the person concerned was no longer able to procreate. Also in A.P.,
Garçon and Nicot v. France, 6 April 2017, application Nos. 79885/12, 52471/13 and
52596/13, in the ECtHR’s opinion, making recognition of the sexual identity of transgender
persons conditional on undergoing an operation or treatment entailing sterilisation – or which
would most probably produce that effect – against their wishes, amounted to making the full
exercise of one’s right to respect for private life, enshrined in Article 8, conditional on
relinquishing full exercise of the right to respect for one’s physical integrity, safeguarded not
only by that provision but also by Article 3 of the Convention.
In one of the latest cases relating art. 14 ECHR, ECtHR found violation not only of art. 14
(based on unjustified difference in treatment between heterosexual majority and homosexual
minority article) but also of article 10(1) (freedom of expression) when it stated that legislative
prohibition on the promotion of homosexuality among minors reinforcing stigma and prejudice
and encouraging homophobia ECtHR tackles also the issue of homophobic comments (hate
speech). In Beizaras and Levickas v. Lithuania, application No. 41288/15, 14 January 2020,
21

See Lustig‑ Prean and Beckett v. the United Kingdom, 27 September 1999, application No. 31417/96 and
32377/96; Smith and Grady v. the United Kingdom, 27 September 1999; Perkins and R. v. the United Kingdom,
22 October 2002, applications Nos. 43208/98 and 44875/98; Beck, Copp and Bazeley v. the United Kingdom, 22
October 2002, application Nos. 48535/99, 48536/99 and 48537/99.
22
The applicant complained of the lack of legal recognition of her new gender identity and the legal status
accorded to transgender persons in the United Kingdom. She criticised in particular the fact that her inability to
secure legal recognition of her gender identity had had prejudicial effects on various aspects of her private life,
particularly in the sphere of employment, social security and pensions. (...) Following the judgment delivered by
the Grand Chamber of the Court in the Goodwin case, the United Kingdom introduced arrangements enabling
transsexuals to apply for a certificate of recognition of their sex.
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it stated violation of art. 14 ECHR based on refusal to prosecute authors of serious
homophobic comments on Facebook including undisguised calls for violence, without effective
investigation beforehand.
The European Union (EU) represents the political and economic union of its Member States
in whose territorial jurisdiction the single market has been created. Its creation is the result of
the working of EU law, which is applied in individual Member States, but which can be issued
only in the areas where Member States have agreed. EU policy is focused on ensuring the
free movement of people, goods, services and capital in the internal market, and several
competencies are in manifested in the field of justice and home affairs. The EU’s basic
common policy is related to trade policy, agriculture, fisheries and regional development.
EU law is first of all established on the founding treaties, which form an important part of the
so-called EU’s primary law. In addition to primary law, EU law is made by secondary law, to
which we assign in particular regulations, directives and decisions.
The Court of Justice of the European Union (hereinafter only the “CJEU”23) is made up of the
Court of Justice and the General Court.
Regarding the preservation of human rights and their protection, it is necessary first to
emphasize that the preamble to the Treaty on European Union24 already emphasizes the
principles of liberty, democracy and respect for human rights and fundamental freedoms and
the rule of law. According to Article 2 of this Treaty, the Union is founded on the values of
respect for human dignity, freedom, democracy, equality, the rule of law and respect for human
rights, including the rights of persons belonging to minorities. These values are common to
the Member States in a society in which pluralism, non-discrimination, tolerance, justice,
solidarity and equality between women and men prevail.
The prohibition of discrimination is emphasized in the Treaty on the Functioning of the
European Union (TFEU),25 as well as in the Charter of Fundamental Rights of the
European Union (the Charter).26 Pursuant to art. 10 TFEU, in defining and implementing its
policies and activities, the Union shall aim to combat discrimination based on sex, racial or
ethnic origin, religion or belief, disability, age or sexual orientation. In addition, pursuant to art.
19(1) TFEU, without prejudice to the other provisions of the Treaties and within the limits of
the powers conferred by them upon the Union, the Council, acting unanimously in accordance
with a special legislative procedure and after obtaining the consent of the European
Parliament, may take appropriate action to combat discrimination based on sex, racial or
ethnic origin, religion or belief, disability, age or sexual orientation.27
The principle of non-discrimination is defined in the Charter, namely in Article 21.1. Pursuant
to this article, any discrimination based on any ground, such as sex, race, colour, ethnic or
social origin, genetic features, language, religion or belief, political or any other opinion,
23

Originally the European Court of Justice (ECJ)
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12012M%2FTXT.
25
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A12012E%2FTXT.
26
The mentioned provisions have been a component of EU law since the Amsterdam Treaty (1999).
27
Uvedené ustanovenia sú súčasťou práva EÚ už od Amsterdamskej zmluvy (1999).
24
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membership of a national minority, property, birth, disability, age or sexual orientation, shall
be prohibited.28
It is evident on the basis of these provisions that sexual orientation is considered a
discriminatory ground; for ensuring its enforceability, the EU has adopted a number of
directives to combat this form of discrimination.29 On the other hand, these legal acts do not
mention gender identity as a discriminatory ground, which can cause problems in relation to
transgender persons and intersex persons.
In relation to transgender persons, there is CJEU case law, according to which discrimination
against transgender persons has its origins in discrimination based on sex and must therefore
be rejected. The protection of transgender persons is therefore granted on the basis of this
discriminatory ground. This follows, among others, from the decision CJEU P vs. S and
Cornwall County Council, Case C-13/94, 30 April 1996. According to this decision, in view
of the objective pursued by Directive 76/20730 on the implementation of the principle of equal
treatment for men and women as regards access to employment, vocational training and
promotion, and working conditions, Article 5.1 of the directive precludes the “dismissal of a
transsexual” for a reason arising from the gender reassignment of the person concerned.
Since the right not to be discriminated against on the grounds of sex constitutes a fundamental
human right, the scope of the directive cannot be confined simply to discrimination based on
the fact that a person is of one sex or the other. It must extend to discrimination arising from
gender reassignment, which is based, essentially if not exclusively, on the sex of the person
concerned, since to dismiss a person on the ground that he or she intends to undergo, or has
undergone, gender reassignment is to treat him or her unfavourably by comparison with
persons of the sex to which he or she was deemed to have belonged before that operation.31
Probably the least satisfactory situation is in relation to intersex persons. This led the
European Parliament to issue a resolution on the rights of intersex people.32 This resolution
was adopted on 14 February 2019, and it states therein that intersex people are exposed to
multiple instances of violence and discrimination in the European Union, and these human
rights violations remain widely unknown to the general public and policymakers. Furthermore,
European Parliament
a) strongly condemns sex-normalising treatments and surgery; welcomes laws that
prohibit such surgery, as in Malta and Portugal, and encourages other Member
States to adopt similar legislation as soon as possible;
b) stresses the need to provide adequate counselling and support to intersex children
and intersex individuals with disabilities, as well as to their parents or guardians,
and fully inform them of the consequences of sex-normalising treatments;

28

Since 2009, the Charter is legally binding.
See also in the text of the report.
30
Today this is Directive 2006/54/EC.
31
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A61994CJ0013.
32
https://www.europarl.europa.eu/doceo/document/B-8-2019-0101_EN.html.
29
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c) calls on the Member States to improve access for intersex people to their medical
records, and to ensure that no one is subjected to non-necessary medical or
surgical treatment during infancy or childhood, guaranteeing bodily integrity,
autonomy and self-determination for the children concerned;
d) stresses the importance of flexible birth registration procedures; welcomes the laws
adopted in some Member States that allow legal gender recognition on the basis
of self-determination; encourages other Member States to adopt similar legislation,
including flexible procedures to change gender markers, as long as they continue
to be registered, as well as names on birth certificates and identity documents
(including the possibility of gender-neutral names).

As was mentioned, EU law can be applied in principle to those issues where Member States
have transferred this possibility to the EU. In the context of the principle of equal treatment,
these are mainly directives in the field of employment. To be precise:

a) Council Directive 2000/43/EC of 29 June 2000 on implementing the principle of
equal treatment between persons irrespective of racial or ethnic origin;33
b) Council Directive 2000/78/EC of 27 November 2000 establishing a general
framework for equal treatment in employment and occupation;34
c) Directive 2006/54/EC of the European Parliament and of the Council of 5 July
2006 on the implementation of the principle of equal opportunities and equal
treatment of men and women in matters of employment and occupation;35
d) Council Directive 2004/113/EC of 13 December 2004 implementing the
principle of equal treatment between men and women in the access to and
supply of goods and services.36

In relation to gender identity it also necessary to mention Council Directive 79/7/EEC of 19
December 1978 on the progressive implementation of the principle of equal treatment for men
and women in matters of social security.
The directives in question (following a generalization of the text; this may not apply to all the
directives) prohibit discrimination on the grounds of discrimination defined by them. They
define direct discrimination, indirect discrimination, harassment (including sexual harassment)
and instruction to discriminate. They further define personal scope and material scope,
including allowable exceptions to the principle of equal treatment. They regulate the obligation
33

https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32000L0043:en:HTML.
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32000L0078.
35
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32006L0054.
36
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32004L0113.
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of a Member State to ensure effective mechanisms for enforcing the principle of equal
treatment and the rule of reversal of the burden of proof as an obligation. They prohibit
victimization and regulate reporting as well as the minimum requirements and sanctions. They
also regulate the period within which the directive must be implemented into national law.
The CJEU also comments on these directives. In the text below, we will focus on some
important decisions of this court, where these directives were interpreted by it. We will at the
same time point out some interesting decisions of the CJEU in other areas where the position
of LGBTI persons was adjusted from the point of view of EU law.
Case C-267/06: Tadao Maruko v Versorgungsanstalt der deutschen Bühnen, judgment
of the Court (Grand Chamber) of 1 April 2008:37 1. A survivor’s benefit granted under an
occupational pension scheme such as that managed by the Versorgungsanstalt der
deutschen Bühnen falls within the scope of Council Directive 2000/78/EC of 27 November
2000 establishing a general framework for equal treatment in employment and occupation. 2.
The combined provisions of Articles 1 and 2 of Directive 2000/78 preclude legislation such as
that at issue in the main proceedings under which, after the death of his life partner, the
surviving partner does not receive a survivor’s benefit equivalent to that granted to a surviving
spouse, even though, under national law, life partnership places persons of the same sex in a
situation comparable to that of spouses so far as concerns that survivor’s benefit. It is for the
referring court to determine whether a surviving life partner is in a situation comparable to that
of a spouse who is entitled to the survivor’s benefit provided for under the occupational
pension scheme managed by the Versorgungsanstalt der deutschen Bühnen.38
Case C-147/08: Jürgen Römer v Freie und Hansestadt Hamburg, judgment of the Court
(Grand Chamber) of 10 May 201139: 1. Council Directive 2000/78/EC of 27 November 2000
establishing a general framework for equal treatment in employment and occupation is to be
interpreted as meaning that supplementary retirement pensions such as those paid to former
employees of the Freie und Hansestadt Hamburg and their survivors on the basis of the Law
of the Land of Hamburg on supplementary retirement and survivors’ pensions for employees
of the Freie und Hansestadt Hamburg (Erstes Ruhegeldgesetz der Freien und Hansestadt
Hamburg), as amended on 30 May 1995, which constitute pay within the meaning of Article
157 TFEU, do not fall outside the material scope of the Directive either on account of Article
3(3) thereof or on account of recital 22 in the preamble thereto. 2. Article 1 in conjunction with
Articles 2 and 3(1)(c) of Directive 2000/78 preclude a provision of national law such as
Paragraph 10(6) of that Law of the Land of Hamburg, under which a pensioner who has

Key words: Equal treatment in employment and occupation - Directive 2000/78/EC - Survivors’ benefits under
a compulsory occupational pensions scheme - Concept of ‘pay’ - Refusal because the persons concerned were not
married - Same-sex partners - Discrimination based on sexual orientation.
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https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX%3A62006CJ0267.
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entered into a registered life partnership receives a supplementary retirement pension lower
than that granted to a married, not permanently separated, pensioner, if
–

in the Member State concerned, marriage is reserved to persons of different gender
and exists alongside a registered life partnership such as that provided for by the Law
on registered life partnerships (Gesetz über die Eingetragene Lebenspartnerschaft) of
16 February 2001, which is reserved to persons of the same gender, and

–

there is direct discrimination on the ground of sexual orientation because, under
national law, that life partner is in a legal and factual situation comparable to that of a
married person as regards that pension. It is for the referring court to assess the
comparability, focusing on the respective rights and obligations of spouses and
persons in a registered life partnership, as governed within the corresponding
institutions, which are relevant taking account of the purpose of and the conditions for
the grant of the benefit in question.

3. Should Paragraph 10(6) of the Law of the Land of Hamburg on supplementary retirement
and survivors’ pensions for employees of the Freie und Hansestadt Hamburg, as amended on
30 May 1995, constitute discrimination within the meaning of Article 2 of Directive 2000/78,
the right to equal treatment could be claimed by an individual such as the applicant in the main
proceedings at the earliest after the expiry of the period for transposing the Directive, namely
from 3 December 2003, and it would not be necessary to wait for that provision to be made
consistent with European Union law by the national legislature.40
Case C‑ 81/12: Asociaţia Accept v Consiliul Naţional pentru Combaterea Discriminării,
judgment of the Court (Third Chamber), 25 April 201341: 1. Articles 2(2) and 10(1) of Council
Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal
treatment in employment and occupation must be interpreted as meaning that facts such as
those from which the dispute in the main proceedings are capable of amounting to ‘facts from
which it may be presumed that there has been … discrimination’ as regards a professional
football club, even though the statements concerned come from a person presenting himself
and being perceived in the media and among the general public as playing a leading role in
that club without, however, necessarily having legal capacity to bind it or to represent it in
recruitment matters. 2. Article 10(1) of Directive 2000/78 must be interpreted as meaning that,
if facts such as those from which the dispute in the main proceedings arises were considered
to be ‘facts from which it may be presumed that there has been direct or indirect discrimination’
based on sexual orientation during the recruitment of players by a professional football club,
the modified burden of proof laid down in Article 10(1) of Directive 2000/78 would not require
evidence impossible to adduce without interfering with the right to privacy. 3. Article 17 of
40

https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A62008CJ0147.
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Directive 2000/78 must be interpreted as meaning that it precludes national rules by virtue of
which, where there is a finding of discrimination on grounds of sexual orientation within the
meaning of that directive, it is possible only to impose a warning such as that at issue in the
main proceedings where such a finding is made after the expiry of a limitation period of six
months from the date on which the facts occurred where, under those rules, such
discrimination is not sanctioned under substantive and procedural conditions that render the
sanction effective, proportionate and dissuasive. It is for the national court to ascertain whether
such is the case regarding the rules at issue in the main proceedings and, if necessary, to
interpret the national law as far as possible in light of the wording and the purpose of that
directive in order to achieve the result envisaged by it.42
Case C‑ 267/12, Frédéric Hay v Crédit agricole mutuel de Charente-Maritime et des
Deux-Sèvres, judgment of the Court (Fifth Chamber), 12 December 201343: Article 2(2)(a) of
Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for
equal treatment in employment and occupation must be interpreted as precluding a provision
in a collective agreement, such as the one at issue in the main proceedings, under which an
employee who concludes a civil solidarity pact with a person of the same sex is not allowed to
obtain the same benefits, such as days of special leave and a salary bonus, as those granted
to employees on the occasion of their marriage, where the national rules of the Member State
concerned do not allow persons of the same sex to marry, in so far as, in the light of the
objective of and the conditions relating to the grant of those benefits, that employee is in a
comparable situation to an employee who marries.44
Case C-673/16: Relu Adrian Coman and Others v Inspectoratul General pentru Imigrări
and Ministerul Afacerilor Interne, judgment of the Court (Grand Chamber) of 5 June 201845:
1. In a situation in which a Union citizen has made use of his freedom of movement by moving
to and taking up genuine residence, in accordance with the conditions laid down in Article 7(1)
of Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on
the right of citizens of the Union and their family members to move and reside freely within the
territory of the Member States amending Regulation (EEC) No 1612/68 and repealing
Directives 64/221/EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC, 75/34/EEC, 75/35/EEC,
90/364/EEC, 90/365/EEC and 93/96/EEC, in a Member State other than that of which he is a
national, and, whilst there, has created or strengthened a family life with a third-country
national of the same sex to whom he is joined by a marriage lawfully concluded in the host
Member State, Article 21(1) TFEU must be interpreted as precluding the competent authorities
of the Member State of which the Union citizen is a national from refusing to grant that thirdcountry national a right of residence in the territory of that Member State on the ground that
42

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A62012CJ0081.
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https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A62012CJ0267.
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the law of that Member State does not recognise marriage between persons of the same sex.
2. Article 21(1) TFEU is to be interpreted as meaning that, in circumstances such as those of
the main proceedings, a third-country national of the same sex as a Union citizen whose
marriage to that citizen was concluded in a Member State in accordance with the law of that
state has the right to reside in the territory of the Member State of which the Union citizen is a
national for more than three months. That derived right of residence cannot be made subject
to stricter conditions than those laid down in Article 7 of Directive 2004/38.46
Case C-507/18: NH v Associazione Avvocatura per i diritti LGBTI — Rete Lenford,
judgment of the Court (Grand Chamber) of 23 April 202047: 1. The concept of ‘conditions for
access to employment … or to occupation’ in Article 3(1)(a) of Council Directive 2000/78/EC
of 27 November 2000 establishing a general framework for equal treatment in employment
and occupation must be interpreted as covering statements made by a person during an
audio-visual programme according to which that person would never recruit persons of a
certain sexual orientation to his or her undertaking or wish to use the services of such persons,
even though no recruitment procedure had been opened, nor was planned, provided that the
link between those statements and the conditions for access to employment or occupation
within that undertaking is not hypothetical. 2. Directive 2000/78 must be interpreted as not
precluding national legislation under which an association of lawyers whose objective,
according to its statutes, is the judicial protection of persons having in particular a certain
sexual orientation and the promotion of the culture and respect for the rights of that category
of persons, automatically, on account of that objective and irrespective of whether it is a forprofit association, has standing to bring legal proceedings for the enforcement of obligations
under that directive and, where appropriate, to obtain damages, in circumstances that are
capable of constituting discrimination, within the meaning of that directive, against that
category of persons and it is not possible to identify an injured party.48
When it comes to gender identity, apart from already mentioned case C-13/94, P. vs. S. &
Cornwall County Council, several other cases have to be mentioned.
Case C-117/01, K.B. v National Health Service Pensions Agency and Secretary of State
for Health, judgment of the Court of 7 January 200449: Article 141 EC,50 in principle, precludes
legislation which, in breach of the European Convention for the Protection of Human Rights
and Fundamental Freedoms, prevents a heterosexual couple, where the sexual identity of one
46

http://curia.europa.eu/juris/document/document.jsf?text=&docid=202542&pageIndex=0&doclang=EN&mode
=lst&dir=&occ=first&part=1&cid=19230214.
47
Key words: Equal treatment in employment and occupation — Directive 2000/78/EC — Article 3(1)(a), Article
8(1) and Article 9(2) — Prohibition of discrimination based on sexual orientation — Conditions for access to
employment or to occupation — Concept — Public statements ruling out recruitment of homosexual persons —
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https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62018CJ0507.
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Article 157 TFEU.

This project is funded by the European Union. The content of this document represents the views of the author only and it is his/her sole
responsibility; it cannot be considered to reflect the views of the European Commission or any other body of the EU. The European Commission
does not accept any responsibility for use that may be made of the information it contains.

of the partners is the result of gender reassignment surgery, from fulfilling the marriage
requirement which must be met for one of them to be able to benefit from part of the pay of
the other. Since it is for the Member States to determine the conditions under which legal
recognition is given to the change of gender of a person who has undergone surgical gender
reassignment, itis for the national court to determine whether the partner of such a transsexual
can rely on Article 141 EC in order to gain recognition of the right to nominate his or her
transsexual partner as the beneficiary of a survivor's pension.51
Case C-423/04, Sarah Margaret Richards v Secretary of State for Work and Pensions,
judgment of the Court (First Chamber) of 27 April 200652: 1. Article 4(1) of Council Directive
79/7/EEC of 19 December 1978 on the progressive implementation of the principle of equal
treatment for men and women in matters of social security is to be interpreted as precluding
legislation which denies a person who, in accordance with the conditions laid down by national
law, has undergone male-to-female gender reassignment entitlement to a retirement pension
on the ground that she has not reached the age of 65, when she would have been entitled to
such a pension at the age of 60 had she been held to be a woman as a matter of national law.
2. There is no need to limit the temporal effects of this judgment.53
Case C-451/16, MB v Secretary of State for Work and Pensions, judgment of the Court
(Grand Chamber) of 26 June 201854: Council Directive 79/7/EEC of 19 December 1978 on the
progressive implementation of the principle of equal treatment for men and women in matters
of social security, in particular the first indent of Article 4(1), read in conjunction with the third
indent of Article 3(1)(a) and Article 7(1)(a) thereof, must be interpreted as precluding national
legislation which requires a person who has changed gender not only to fulfil physical, social
and psychological criteria but also to satisfy the condition of not being married to a person of
the gender that he or she has acquired as a result of that change, in order to be able to claim
a State retirement pension as from the statutory pensionable age applicable to persons of his
or her acquired gender.55
Among the other areas where the CJEU has taken a position is, in particular, that of asylum
[see, for example, X, Y & Z in the Minister for Immigration and Asylum; A, B & C vs.
Staatssecretaris van Veiligheid en Justitie v Staatssecretaris van Veiligheid en Justitie
(Grand Chamber) (C-148/13, C-149/13, C-150/13); F v Bevándorlási és Állampolgársági
Hivatal (C-473/16)].
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The proposal for a Council Directive on implementing the principle of equal treatment between
persons irrespective of religion or belief, disability, age or sexual orientation56 can also be
included in the sources of EU law in the field of protection against discrimination. This directive
has as its goal to ensure that the principle of equal treatment is respected outside the
workplace. It was submitted in 2008 but to date it has not been approved.57
The European Union is aware that the protection of the rights of LGBTI minorities is not at an
adequate level.58 For this reason, too, we are today witnessing the launch of a programme
that is directly aimed at preventing discrimination against LGBTI minorities in the EU.59
In the next part of this report, we will focus on the application of the principle of equal treatment
and non-discrimination, particularly from the view of the application of the above-mentioned
directives and decisions of the relevant judicial authorities. Attention will be paid to the legal
provisions in those countries that are involved in the WE Project – Promoting Work-Based
Equality for LGBT+Q+ Youth, namely Austria, Croatia, Serbia, Slovakia, Spain and the United
Kingdom.
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https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX%3A52008PC0426.
See Implementing the principle of equal treatment between persons irrespective of religion or belief, disability,
age or sexual orientation, available at: https://op.europa.eu/en/publication-detail/-/publication/b9d8e8ef-3eac4cf1-9095-8afedc169913.
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A long way to go for LGBTI equality. Available at: https://fra.europa.eu/sites/default/files/fra_uploads/fra2020-lgbti-equality-1_en.pdf.
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European Commission
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first-ever
LGBTIQ
equality strategy.
Available
at:
https://www.theparliamentmagazine.eu/news/article/european-commission-presents-firstever-lgbtiq-equalitystrategy.
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Austria

The issue of legal protection against discrimination in the Republic of Austria (hereinafter only
“Austria”) is affected by several factors. First of all is the fact that Austria is committed to the
principles of democracy and the rule of law, and second of all, that Austria is member of
several international organizations whose mission is to define and subsequently ensure the
standard of protection of human rights and fundamental freedoms in the international context.
Membership in human rights organizations at the same time sets a minimum standard of
protection of human rights in the national context. A third factor is that the Republic of Austria
is a federal state, which also affects its national legal order.
The Republic of Austria is a member of the United Nations (it has been a member since 14
December 1955), the Council of Europe (a member since 16 April 1956) and the European
Union (a member since 1 January 1995). Austria is one of the 20 co-founding countries of the
OECD; the founding treaty was signed on 14 December 1960 and Austria became a member
on 29 September 1961 (however, Austria was also a member of the OEEC founded in 1948,
i.e. it was also a founding member of the OECD’s legal predecessor).
The issue of discrimination in Austria is influenced by the legislation of its legislative body, but
it can be stated that several important rights for the LGBT minority were recognized in Austria
on the basis of decisions of the relevant judicial institutions. From a chronological viewpoint
these are
a) the decision of the European Court of Human Rights of July 2003 in the matter of
Karner v. Austria,60
b) the decision of the European Court of Human Rights of February 2013 in the matter
of X and others v. Austria,61

60

Application no. 40016/98. Karner challenged a provision in the Austrian Rent Act that would exclude a domestic
partner of the same sex from the right to succeed to the tenancy of a deceased partner – a right granted to nonmarried partners (life companions) of the opposite sex. The European Court of Human Rights Court held that
there had been a violation of Article 14 (prohibition of discrimination) along with Article 8 (right to respect for
private and family life) of the European Convention on Human Rights. See more at
http://hudoc.echr.coe.int/tur?i=001-61263.
61
Application No. 19010/07 in which European Court of Human Rights Court found a violation of Article 14 in
conjunction with Article 8 of the European Convention on Human Rights. The Grand Chamber of the Court
finding of discrimination was based on the fact that, while Austria allowed unwed heterosexual couples the right
to adopt, it effectively prohibited adoption by unmarried same-sex couples. See more at
http://hudoc.echr.coe.int/eng-press?i=001-116735.
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c) the decision of the Federal Constitutional Court from December 2015 under file
number G 119-120/2014-12,62
d) the decision of the Federal Constitutional Court from December 2017 under file
number G 258/2017.63
This latest decision opened both legal possibilities (marriage and registered partnership) to
both heterosexual and homosexual partners.64
In relation to Austrian law-making, it is necessary to start from the fact that Austria is a federal
republic. Austria is made up of nine independent states, or Länder65 (Article 2 of the Austrian
Constitution66). The defining of competences between the federation and the Länder is
regulated in Articles 10 to 15. These articles also define competencies in the area of
legislation, i.e. which entity may have modified. Competences that are not defined in this
regulation are competencies that remain to the Länder for their closer regulation [Article 15 (1)
of the Constitution].
Issues related to the principle of equal treatment are not included in these articles, however,
and therefore this regulation is not reserved by the constitution to the exclusive competence
of the federation or the Länder. On the other hand, the principle of equal treatment is a
component of the legal regulation of private law and employment relations, which are (with a
few exceptions) in the competence of the federation [Article 10 (1) (11), Article 15 (9) of the
Constitution]. As a consequence of the above, the principle of equal treatment in Austria is the
subject of several pieces of legislation, some of which are regulated at the federal level and
some at the state level. Legislation is therefore quite fragmentary; on the other hand, it is not
diametrically different, but rather expands the possibilities of protection.
From the viewpoint of constitutional regulation, however, it is certainly possible to mention
Article 7 of the Constitution of Austria. According to this article, all citizens are equal before
the law. It also prohibits the favouring of persons on grounds of sex, among other grounds.
Equal standing for disabled (impaired) and non-disabled persons is guaranteed, as is equality
between men and women. In terms of the subject of our project, it must be stated that equality
In this decision, the Constitutional Court’s decision lifted the ban on same sex couples adopting children, finding
that there was no justification for a difference in treatment due to sexual orientation. See more at
https://www.vfgh.gv.at/downloads/VfGH_G_119-120-2014_AdoptionsV_EN_korr_4.4.17.pdf.
63
As of 31 December 2018, the Constitutional Court repeals legal provisions which distinguish between oppositesex
and
same-sex
couples.
See
more
at
https://www.vfgh.gv.at/medien/Ehe_fuer_gleichgeschlechtliche_Paare.en.php. Originally, only same-sex couples
could enter into a registered partnership; this possibility (to enter into registered partnership) came into force on
1 January 2010.
64
In general, it can be stated that the Austrian Constitutional Court is very sensitive regarding the issue of
discrimination on the grounds of sexual orientation. In addition to the above-mentioned decisions, this court has
also ruled, for example, in cases when in 2013 it allowed lesbian women access to IVF and in 2014 it permitted
the joint adoption of a child by same-sex couples; see more for example at:
https://www.jus.uio.no/pluricourts/english/blog/stephanie-schmoelzer/strategic-litigation-on-lgbti-rights%3Aaustria%E2%80%99s-co.html.
65
Burgenland, Lower Austria, Upper Austria, Carinthia, Salzburg, Styria, Tyrol, Vienna, Vorarlberg.
66
See https://www.ris.bka.gv.at/GeltendeFassung.wxe?Abfrage=Bundesnormen&Gesetzesnummer=10000138.
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before the law is understood here as a general constitutional order which prohibits
discrimination on the basis of discriminatory grounds. This order is binding on the legislator as
well as on the executive authorities that carry out this order in practice. Individual
discriminatory grounds are then defined, for example, by Article 14 of the ECHR, where the
ECHR is considered to be part of the Austrian constitutional system. For this reason,
discrimination on the basis of sex or sexual orientation is not permissible.
At the level of legislation, it should be mentioned that Austria has passed anti-discrimination
laws at both the federal level and at the level of the individual states. In relation to the federal
regulation, mention can be made in particular of the
a) Equal Treatment Act,67
b) Federal Equal Treatment Act,68
c) Act on the Equal Treatment Commission and the National Equality Body.69

Before we proceed with a more detailed definition of these legal acts, for the sake of
completeness, we will also mention the legal regulation of the individual Länder, as we will not
go into this further.
On the level of the individual states, each individual state has also adopted laws covering the
area of non-discrimination and the principle of equal treatment. The majority70 of the states
have adopted (minimally) two laws that regulate this issue: one law that deals with the
prohibition of discrimination against citizens in relation to state and local authorities and
another law that deals with the prohibition of discrimination against employees of state and
local authorities in labour relations. In principle, all of the states consider discrimination based
on sex as well as sexual orientation to be a ground of discrimination.71
67

See https://www.ris.bka.gv.at/GeltendeFassung.wxe?Abfrage=Bundesnormen&Gesetzesnummer=20003395.
See https://www.ris.bka.gv.at/GeltendeFassung.wxe?Abfrage=Bundesnormen&Gesetzesnummer=10008858.
69
See https://www.ris.bka.gv.at/GeltendeFassung.wxe?Abfrage=Bundesnormen&Gesetzesnummer=10008466.
70
Only Styria and Vorarlberg do not have such dual protection in place; see
https://broschuerenservice.sozialministerium.at/Home/Download?publicationId=46, pp. 66-71.
71
For the sake of completeness, we state that these legal acts are published in the LGBl. = Landesgesetzblatt or
State Law Gazette. We also provide a list of them (incomplete):
The Burgenland Anti-Discrimination Act – LGBl. No. 84/2005, as amended,
The Burgenland State Act on Equal Treatment – LGBl. No. 59/1997, as amended,
The Carinthian Anti-Discrimination Act – LGBl. No. 63/2004, as amended,
The Carinthian State Act on Equal Treatment – LGBl. No. 56/1994, as amended,
The Lower Austrian Anti-Discrimination Act – LGBl. No. 9290,
The Lower Austrian Equal Treatment Act – LGBl. No. 2060,
The Upper Austrian Anti-Discrimination Act – LGBl. No. 50/2005,
The Upper Austrian State Act on Equal Treatment – LGBl. No. 8/1995, as amended,
The Upper Austrian Local Government Act on Equal Treatment – LGBl. No. 63/1999, as amended,
The Salzburg Equal Treatment Act – LGBl. No. 31/2006, as amended,
The Styrian State Act on Equal Treatment – LGBl. No. 66/04,
The Tyrolean Anti-Discrimination Act – LGBl. No. 25,
68
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As mentioned above, at the level of federal legislation the basic legislation on nondiscrimination is made up of three acts; these are: the Equal Treatment Act, the Federal Equal
Treatment Act and the Act on the Equal Treatment Commission and the National Equality
Body. The last of these mentioned acts regulates the institutional side of the matter. The Equal
Treatment Commission (Gleichbehandlungskommission) and the National Equality Body
(Anwaltschaft für Gleichbehandlungsfragen, Gleichbehandlungsanwaltschaft) were founded
on its basis, and both are established at the Federal Chancellery (Bundeskanzleramt).
The Equal Treatment Commission consists of three senates. The focus of the first senate is
on equality between men and women at the workplace. The second senate also deals with
equality at the workplace, but from the viewpoint of, among others, sexual orientation (in
principle, those covered by Directive 2000/78/EC are listed as discriminatory grounds, with
the exception of disability, where a special mechanism is created). Finally, the third senate
covers equality in regard to race and ethnic affiliation.
The Equal Treatment Commission is a quasi-judicial body that issues non-binding “opinions”.
The Equal Treatment Commission has to act in individual cases upon the request of an
employer or an employee; a member of a works council; a representative of those social
partners represented in the relevant senate; or the National Equality Body. Victims of
discrimination can be represented before the Commission. If the senate comes to the
conclusion that a violation of the principle of equal treatment has occurred, it has to issue a
written proposal to the employer or to the person responsible for the non-employment related
discrimination on how the obligation under the act can rightly be fulfilled. The senate has to
call on the person responsible to end the discrimination. In the event that the addressee does
not follow the instructions of the commission, the institutions represented in the senate or the
National Equality Body can file a civil action for a declaratory judgment concerning the violation
of the obligation to equal treatment. The Commission has the right to demand from the alleged
discriminator a written report concerning the alleged discrimination. It can also order expert
opinions on any company concerned. The Commission does not provide assistance to victims
and does not conduct surveys, but it publishes its findings and the recommendations therein.72
The National Equality Body or the Ombud for equal treatment is an umbrella institution that
combines three Ombuds. These are:

a) the Ombud (male or female) for equal treatment of women and men at work,
The Tyrolean State Act on Equal Treatment – LGBl. No. 1,
The Tyrolean Local Government Act on Equal Treatment – LGBl. No. 2,
Voralberg’s Act on the Prohibition of Discrimination – LGBl. No. 17/2005, as amended,
Voralberg’s Act Governing the Promotion of Equal Opportunities of Women and Men – LGBl. No.1/1997, as
amended,
Vienna’s Act on Combating Discrimination – LGBl. No. 35/2004, as amended,
The Vienna Equal Treatment Act – LGBl. No. 18/1996, as amended,
https://broschuerenservice.sozialministerium.at/Home/Download?publicationId=46, pp. 66-70.
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b) the Ombud (male or female) for equal treatment at work irrespective of
ethnicity, religion or beliefs, age or sexual orientation at work,
c) the Ombud (male or female) for equal treatment irrespective of gender or
ethnicity in other areas.73

In the performance of their duties, the Ombuds act independently and are not bound by
instructions. Essential duties of the Ombud for Equal Treatment are:

-

advising and assisting persons or relatives of persons who feel discriminated
against and accompanies them in proceedings before the Equal Treatment
Commission,

-

providing advice to persons wishing to avoid discrimination (e.g. employers,
members of works councils). Counselling is free of charge and confidential.74

Further duties of the Ombud for Equal Treatment are:

73
74

-

obtaining information from employers, works councils, employees and other
informants; all of whom are obliged to provide information,

-

negotiations in the run-up to proceedings,

-

support with the handling/prevention of conflicts,

-

in the event of a presumed discrimination with regard to pay, the Ombuds can
obtain the reference person’s income data from the respective social insurance
institution,

-

right to submit requests to the Equal Treatment Commission,

-

right to attend and speak at the sessions of the Equal Treatment Commission,

-

performance of investigating activities on behalf of the Equal Treatment
Commission,

-

submission of requests to the district administrative authority in the event of
discriminatory job notices,

-

performance of independent investigations on the subject of discrimination,

https://broschuerenservice.sozialministerium.at/Home/Download?publicationId=46, pp. 41-42.
Ibid.
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-

preparation of independent reports and recommendations on all questions related
to discrimination,

-

information work, lectures, workshops.75

The Federal Equal Treatment Act76 is a federal law that is focused on protecting against
discrimination against civil servants (meaning here the employees of federal state institutions;
at the state level, the states have their own laws adopted for this purpose – see above), without
regard to whether or not their employment contract is concluded in line with the rules of public
law or private law. The Act also relates to the prohibition of discrimination already in precontractual relations, when a person is still applying for a job.77
This Act prohibits discrimination on the grounds of sex (the prohibition of discrimination
between men and women is regulated separately in § 3 et seq. Federal Equal Treatment Act)
and also on the grounds of ethnicity, religious faith, age or sexual orientation (§ 13 et seq.
Federal Equal Treatment Act). The Federal Equal Treatment Act defines as discrimination
direct discrimination, indirect discrimination, instruction to discriminate (§ 13a) and
harassment (§ 16). There is also discrimination if a person is discriminated against due to their
close relationship with a person because of their ethnic affiliation, their religion or their
worldview, their age or their sexual orientation [§ 13a(4)]. The Federal Equal Treatment Act
also provides for exceptions to these general rules, which include, for example: there is no
discrimination if the characteristic in question is an essential and decisive professional
requirement due to the type of specific professional activity or the general conditions in which
it is carried out and provided that it is a legitimate purpose and a reasonable requirement (§
13b). The Act requires the preservation of the principle of equal treatment not only in precontractual relations (in the process of hiring), but job notices themselves must be formulated
such that they are not founded on any of the discriminatory grounds (§ 15). If discrimination
does occur, the person who discriminated has committed a violation of his/her obligations and
must face disciplinary action (§ 16a).
Given the fact that the Federal Equal Treatment Act deals with relations that are related to the
employment of persons where the employers are state institutions, the Act regulates the
claims of the discriminated person in connection with situations that are adapted to working
life. For example, if a person is not hired for a position (§ 17), if he or she receives a lower
salary for this reason (§ 17a), or the person was not promoted on a discriminatory ground (§
18).
A discriminated person may assert potential claims in court, and the law sets time limits within
which an action can be filed. For example, in the case of situations under § 17 and § 18, this
period is set at six months [§ 20 (1)]. Subsequently, for a court dispute, the rules of the reverse
burden of proof apply to litigation (§ 20a – see below). In the scope of protection of an
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employee who has filed an action, a precautionary measure is provided, according to which
the filing of an action cannot be a ground for dismissing that employee, and the same rule also
applies to an employee who has not filed such an action but who, for example, testified before
court (§ 20b). The Federal Equal Treatment Act posits on courts the obligation to take into
account cases of multiple discrimination, or discrimination on the basis of more than one
discriminatory ground. In such a case, the courts are obligated to take such a fact into account
in association with the quantification of damages (§ 19a). Though the provision in question is
general, in principle, it is important from the viewpoint that it implies that a discriminated
employee does not have to file an action individually for each discriminatory ground. Thus,
there is the possibility here to file a single action based on a number of grounds. In this
connection, mention also needs to be made of § 19b, which is used in cases of non-pecuniary
damage – The amount awarded for compensating immaterial damages suffered shall be
assessed in a way to balance the damages actually and effectively, that the compensation is
proportional to the damage suffered and that such discrimination is thereby prevented.
The Equal Treatment Act needs to be distinguished from the Federal Equal Treatment Act. 78
Despite the designation of the first Act, from which it can be concluded that it was only passed
at the federal level, both laws have been ratified at the federal level. The two Acts may be
confused for this reason, but the important difference between them lies in the individual
scope. The individual competence defines to whom the Acts apply. In the first case, as
mentioned above, these are employees of state institutions. The second case concerns
employees of the private sector, including all forms of vocational preparation, training, or
membership in employee organizations, and the like. The Equal Treatment Act is also focused
on non-employment relationships, i.e. even in everyday life.
The Equal Treatment Act is thus aimed at employees in the private sector, while the Federal
Equal Treatment Act is focused on protecting employees in the public sector.
The first part of the Equal Treatment Act is devoted to equality between men and women, and
the second part of the Act is devoted to other possible discriminatory grounds, which include
ethnic origin, religious faith, age and sexual orientation. The first part of the Act also explicitly
states that discrimination on the grounds of gender is prohibited (§ 4). The Austrian legislature
thus defined protection in relation to women, men and also transgender persons. In relation to
sexual orientation – sexual orientation is commonly understood (by courts as well as
claimants) as referring to heterosexuality, homosexuality and bisexuality only. Transsexual
(transgender) identity is seen as being covered by gender or more explicitly by the term
“sexual identity or gender identity” in some provinces. Case law does not raise questions of
definition in this regard.79
The definitions of proceedings that may constitute discrimination are defined in § 5.
Specifically, these are direct discrimination, indirect discrimination, instruction to discriminate
and harassment (§ 19), including sexual harassment (§ 7). There is also discrimination if a
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person is discriminated against because of their close relationship with a person because of
their gender [§ 5(4)].
Other types of discrimination, i.e. on ethnic origin, religion, age and sexual orientation, are
then the subject of the second part of the Equal Treatment Act. Definitions of proceedings that
may constitute discrimination are defined in §18, and the Equal Treatment Act includes direct
discrimination, indirect discrimination, an instruction to discriminate, as well as a situation
where a person is discriminated against because of their close relationship with a person
because of their gender [§ 19]80. The Act also considers harassment as a discriminatory act
(§ 21).
The Equal Treatment Act encourages employers to establish measures to prevent gender
discrimination in their internal regulations. The Act states that such an arrangement as such
is not discriminatory (§ 8, 22).
Job notices must respect a gender-neutral approach. In other words, the job description must
not be intended as being for men or women only. Any violation of this rule will lead to the
imposition of an administrative fine, namely up to € 360. A criminal complaint can be initiated
at a district administrative authority by the applicant or by the Ombud for Equal Treatment (§
9, 10, 23, 24).
In terms of claims in court proceedings, the discriminated person has a right to the removal
of the illegal activity and to material claims. This is compensation for damage caused by
discrimination, as well as non-material damage. A person may request damages for the
sustained personal impairment, which means a person can ask for compensation for
humiliation. The Equal Treatment Act subsequently defines specific sums for this (§ 12, 26).81
Like the Federal Equal Treatment Act, the Equal Treatment Act also posits on courts the
obligation to take into account cases of multiple discrimination, or discrimination on the basis
of more than one discriminatory ground. The courts in such cases are obligated to take such
a fact into account in connection with the quantification of damages [§ 12(13), 26(13)]. The
explanatory notes state that these regulations clarify that cases of discrimination based on
80
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multiple grounds need to be assessed taking an overall view, and that the claims cannot be
separated or cumulated by grounds. This means that the assessment does not just add the
grounds in a strictly arithmetic manner (e.g. discrimination based on two grounds doubles the
amount due) but treats every act of discrimination individually when assessing the impact of
multiple discrimination while giving the courts wide powers of discretion with regard to how to
take it into account.82
The Equal Treatment Act also regulates exceptions, i.e. situations which will not be considered
discriminatory. The given situations will not be considered as a violation of the principle of
equal treatment. Different treatment in relation to the grounds mentioned in § 17 shall not
constitute discrimination where, by reason of the nature of the particular occupational activities
concerned or of the context in which they are carried out, such a characteristic constitutes a
genuine and determining occupational requirement, provided that the objective is legitimate
and the requirement is proportionate [§ 20(1)].
In § 15 and 29 time limits are set out within which claims must be asserted in court. Claims
related to discrimination in the case of establishing an employment and promotion must be
lodged in court within a period of six months. A discriminatory notice of termination or dismissal
– also during a probationary period – must be contested in court within 14 days. Claims based
on discrimination in job-related areas that are not specifically mentioned in § 14 must be
prosecuted in court within three years. Claims based on discrimination in areas outside work
must be prosecuted in court within three years.83
The procedures consist of civil law/employment law procedures and a few administrative penal
procedures and non-binding procedures before the Equal Treatment Commission, as well as
compulsory mediated attempts for settlements in cases concerning disability. With only a few
exceptions, the generally used court procedures will be civil law procedures or employment
law procedures. Civil law procedures are restricted to claims of compensation. Administrative
penal law is only a remedy against discriminatory job notices. The decisions of the civil and
labour courts (as well as administrative decisions in cases brought by civil servants) are legally
binding decisions, whereas the procedures at the Equal Treatment Commission only result in
a non-binding “opinion” (Gutachten, Einzelfallprüfung).84
Austrian legislation does not recognize the possibility of filing an actio popularis, that is the
case of filing an action in situations where, for example, several persons are discriminated
against. Neither the Equal Treatment Commission nor the National Equality Body has this
power. The Equal Treatment Commission, however, may issue opinions (a general violation
of the principle of equal treatment) and (quasi)decisions in individual cases concerning
violation of the principle of equal treatment (§ 11 and 12 of the Act on the Equal Treatment
Commission and the National Equality Body), which are not (as mentioned above) binding on
the court.
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However, the Equal Treatment Act states in § 61 that the courts have to take these opinions
into consideration and that they have to give clear reasons in the event that they come to a
dissenting decision. This has very little impact in practice, as courts can easily come to a
different reasoning and all its reasons have to be clear anyway.85
The principle of the reversal of the burden of proof, however, applies in court proceedings. If
a person feels discriminated against and appeals to court and/or the Equal Treatment
Commission, they must show credibly that they was discriminated against on account of their
gender, age etc. They must give plausible reasons for the discrimination. The alleged
discriminator must prove that there are good reasons to believe that there has been no
discrimination.86 The wording of the Equal Treatment Act does lower the burden of proof for
the claimant, but in a way that is different from the way stated in the directives, and this
continues to be a strange legal construction. The wording reads: “In the case that the claimant
claims a discrimination case in court, they have to establish facts that point to it. It is the
respondent’s obligation to prove that, taking into account all circumstances, it is more likely
that a different motive – documented by facts established by the respondent – was the crucial
factor in the case or that there has been a legal ground of justification.” For harassment, the
provision reads: “(…) it is for the respondent to prove that, taking into account all
circumstances, it is more likely that the facts established by the respondent are true.”
Nevertheless, in its important Decision No. 9ObA177/07f of 9 July 2008, the Supreme Court
ruled that this regulation must be interpreted as being in line with the relevant directive –
meaning that: “In the case that the establishment of facts allowing the assumption of
discriminatory infringement is successful – it is for the respondent to prove that he or she did
not discriminate.” The lowering of the burden of proof applies to all forms of discrimination,
victimisation and harassment.87
In relation to criminal liability, mention needs to be made particularly of the offense of hate
speech, which is governed by Austrian criminal law [Bundesgesetz vom 23. Jänner 1974 über
die mit gerichtlicher Strafe bedrohten Handlungen (Strafgesetzbuch – StGB88)]. Article 283
para. 1 stipulates that a sentence of up to two years of imprisonment should be imposed on:

-

whoever “publicly, in a manner suited to jeopardise public order, or in a manner
perceivable to the general public incites or instigates to violence against a church,
religious denomination or any other group of persons defined by criteria of race, colour
of skin, language, religion or ideology, nationality, descent or national or ethnic origin,
sex, a disability, age or sexual orientation or a member of such a group, explicitly on
account of his/her belonging to such a group;”
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whoever “in a manner perceivable to the general public, stirs up hatred against one of
such groups [as per above] or who verbally harasses such groups in a manner violating
their human dignity and who thereby seeks to decry them;” and

-

-

whoever denies, grossly mitigates, or justifies specific crimes,89 “which were legally
established by a national court, and which were directed against one of the groups
identified above or against a member of such group in a manner that is likely to incite
violence or hatred against a member of this group or this group as a whole.”90

Additionally, the term of imprisonment can be increased:

-

up to three years if the prohibited acts are committed in “printing, broadcasting
or in another medium which makes these acts accessible to a broader public;”
or

-

up to five years (with a minimum of six months) in cases of incitement of
violence against protected groups or a member of these groups.91
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Croatia

The issue of legal protection against discrimination is affected by several factors in the
Republic of Croatia (hereinafter only “Croatia”). First of all is the fact that Croatia is committed
to the principles of democracy and the rule of law, and second of all, that Croatia is member
of several international organizations whose mission is to define and subsequently ensure the
standard of protection of human rights and fundamental freedoms in the international context.
Membership in human rights organizations at the same time sets a minimum standard of
protection of human rights in the national context.
Croatia is a member of the United Nations (it has been a member since 25 May 1992 92), the
Council of Europe (a member since 6 November 1996) as well as the European Union (a
member since 1 July 2013). Croatia is not a member of the Organization for Economic Cooperation and Development, although it does work closely with this organization.
As a general introduction, it is necessary to mention that in Croatia it is constitutionally
regulated that only a man and a woman can marry on the basis of a referendum held on 1
December 2013 (Article 61 of the Constitution of the Republic of Croatia). On the other hand,
Croatia has had the possibility of entering into a life partnership for LGBT couples legally
enshrined since 2014. The Life Partnership Act was ratified by the Croatian Parliament on 15
July 2014. In terms of material scope, this Act regulates the life partnerships of persons of the
same sex, the principles, conclusion and termination of life partnerships, the procedures by
the competent bodies related to the conclusion and termination of life partnerships, the
keeping of a register of life partnerships and the legal effects of life partnerships (Article 1).
The issue of prohibition of discrimination is regulated at the national level in several legal
provisions. The Constitution of the Republic of Croatia (published in the Official Gazette
number 56 of 22 November 1990 – OG No 56/90, as amended), which represents the
constitutional basis of the examined issue, can clearly be described as the most fundamental
of them. On the legal level the following legal provisions need to be further mentioned: The
Anti-Discrimination Act (Official Gazette 85/08, as amended), the Labour Act (Official Gazette
93/14, as amended) and the Act on Gender Equality (Official Gazette 82/08, as amended).
From the point of view of the Constitution of the Republic of Croatia, the prohibition of
discrimination must be derived from the following articles:

a) Article 3, according to which: Freedom, equal rights, national and gender equality,
peace-making, social justice, respect for human rights, inviolability of ownership,
conservation of nature and the environment, the rule of law and a democratic multiparty
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system are the highest values of the constitutional order of the Republic of Croatia and
the basis for interpreting the Constitution;
b) Article 14, according to which: All persons in the Republic of Croatia shall enjoy rights
and freedoms, regardless of race, colour, gender, language, religion, political or other
opinion, national or social origin, property, birth, education, social status or other
status.

In terms of the legal process, it is also necessary to mention Article 116, according to which:
The Supreme Court of the Republic of Croatia, as the highest court of law, shall ensure the
uniform application of laws and equality of all before the law.
In the scope of the definition provided by the basic law of the Republic of Croatia, it is
necessary to emphasize that equal rights (the principle of equality) and respect for human
rights are directly identified as the highest values inherent in Croatia's constitutional order and
at the same time represent the rule of interpretation of the constitution. This means that:
1) a value ladder is created in this way, which determines not only the constitution as
such, but which, thanks to the constitution, also determines all the legislation in
Croatia; if the provisions of the constitution cannot be in conflict with these values,
then even more so the provisions of ordinary law-making cannot be in conflict with
them;
2) the constitution provides instructions on the interpretation of the provisions of the
constitution as well as current laws, which must always be in conformity with
constitutional values; in conformity with this rule, no provision of the legal order
may be interpreted in such a limited way that would lead to the denial of equality of
rights or to the disrespect (or even negation) of human rights.

Article 3 is, from the constitutional point of view, subsequently laid out in more detail in Article
14, which defines (discriminatory) reasons that lead to the denial of the principle of equality.
The defined reasons represent a basic enumeration of the reasons that lead to discrimination.
Therefore, this article provides a more detailed definition of the values of equality and human
rights generally stated in Article 3 of the Constitution. It is necessary to note as important that
this article defines the subject that is protected from discrimination. The Constitution refers to
this subject as any person located on the territory of the Republic of Croatia. This is a very
general labelling which can be designated as positive. It thus not only guarantees protection
to the citizens of Croatia, but in principle to any natural person staying in the territory of Croatia
at a certain time. Whether the person is an alien or even a state citizenship is legally irrelevant.
The enumeration of discriminatory grounds in Article 14 is an incomplete enumeration, and
thus the Constitution itself presupposes its expansion. The reason for discrimination on the
basis of gender, which covers in particular the protection of the rights of transgender persons,
is designated as discriminatory directly from the text of the Constitution. Sexual orientation is
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not directly mentioned in the constitutional enumeration; however, it can be deduced by
interpretation on the basis of Article 3 and on the discriminatory ground of “other standing”.
With this definition, the Croatian constitutional legislation resembles, for example, that of the
Slovak Republic. Therefore, the constitutional definition represents only a basic minimum
standard of protection of persons, which at the legal level can only be expanded and cannot
be narrowed down.
Article 116, which is a constitutional order to the Supreme Court of the Republic of Croatia
and according to which the role of this court is to contribute to the fulfilment of the principle of
equality before the law, can also be designated as important. Therefore, this court is in its
decision-making activities directly authorized by the Constitution to unify the decisions of lower
judicial authorities but at the same time to itself actively contribute to the protection of
constitutional values.
The principle of equal treatment represents one of the fundamental pillars of a democratic
society. Aside from the Constitution of the Republic of Croatia in general, its common legal
basis is the Anti-Discrimination Act in particular, and the Labour Code for labour law. In
addition, the Act on Gender Equality also needs to be mentioned.
The anti-discrimination law is relatively detailed. In the scope of its competence on the
constitutional model, it also emphasizes that the protection and support of equality is the
highest value of the constitutional legal order. This Act likewise defines the prerequisites for
the implementation of equal opportunities and also regulates protection against discrimination.
The enumeration of discriminatory grounds explicitly mentions discrimination on the basis of
gender but also discrimination based on sexual orientation. Therefore, in this regard, the Act
covers a wider range of discriminatory grounds than the constitution provides. However, the
Act also does not regulate (as does the constitution) the so-called “other standing” as a
discriminatory ground. The law exhaustively defines the grounds for discrimination. It would
be appropriate to add this concept to the enumeration of grounds also at the legal level. On
the other hand, the constitution conforming interpretation of the grounds according to the Act
is only that which is in line with Article 3 and 14 of the Constitution of the Republic of Croatia,
and therefore even a potential “other standing” must constitute a discriminatory ground,
although the Anti-Discrimination Act does not directly state it. The constitutional standard of
the protection of rights must be maintained and will remain so with this interpretation.
The Anti-Discrimination Act not only designates discrimination as a discriminatory ground, if
the discriminatory ground is based on the truth, but also punishes discrimination on the basis
of presumption. The Anti-Discrimination Act labels as discrimination such treatment as when
a person is treated less favourably. The Act, however, does not determine a comparative
criterion, that is a definition of what we are comparing the so-called “less favourably” to (for
example, that a person is treated less favourably than another person in a comparable
situation has, has been or could have been treated). It is possible to state positively that not
only such behaviour directly against the discriminated person, but such behaviour towards the
relative of the discriminated person, namely due to specifically to the existence of a
discriminatory reason for the discriminated person, is also considered as discriminatory
(Article 1).
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The Anti-Discrimination Act defines both direct and indirect discrimination. It further defines
harassment, sexual harassment, incitement to discrimination, not taking appropriate
measures for persons with special needs and segregation (Articles 2 to 5), and prohibits the
mentioned activities in any form with the appropriate exceptions (Article 9).
The Act also defines even more serious forms of discrimination, which it considers as
situations in which more than one person has been discriminated against, in which one person
has been discriminated against on the basis of several discriminatory grounds, in which the
discrimination has been repeated or endured, such as when the consequences of the
discrimination have been particularly harmful. According to the Act, these aspects must be
weighed when calculating financial compensation, as well as when setting the amount of a
fine (Article 6).
From an institutional point of view, it needs to be noted that the Act requires compliance with
the prohibition of discrimination with no distinction from state authorities, local self-government
authorities (local and regional), as well as from legal entities to which the Act has entrusted
the exercise of public power. In addition, these authorities are obligated to report suspicions
of non-compliance with this prohibition to the Ombud or the special Ombud for Gender
Equality. A condition is that the person allegedly discriminated against gives consent for this
procedure (Articles 8 and 10).
The mentioned Ombud is understood by the Act to mean a central institution whose
competence includes, among other things, preventive activities, when the Ombud should act
as an anti-discrimination body. For this reason, the Ombud has broad powers in this area,
among which are, for example, the power to receive complaints in the field of discrimination;
the provision of information on this subject; it may inform the public about discrimination; it
may apply to turn to a prosecutor to initiate criminal proceedings; it may, with the consent of
the parties, act as a mediator, but also as an entity to help with any out-of-court settlement.
This function of the Ombud is also emphasized by the fact that it is authorized to process
reports whose subject matter is the definition of the current state of discrimination. The
mentioned report (which may also take the form of an opinion or a recommendation) should
also be the result of the common dialogue led by Ombud in the area of discrimination with
various associations, such as human rights NGOs, discrimination, but also with church
societies.
From the view of Croatian legislation, the Gender Equality Act, which regulates provisions
similar to those mentioned in the Anti-Discrimination Act, also needs to be mentioned. The
Gender Equality Act of 2008 (following on from the original Act from 2003), however, is
specifically aimed at gender equality and the removal of forms of discrimination on this basis.
In addition, this Act also prohibits discrimination on the basis of sexual orientation (Article 6
para. 3). Even though the Gender Equality Act defines what gender discrimination is, defines
all prohibited activities in this area, regulates what constitutes direct discrimination, indirect
discrimination, and harassment, including sexual harassment (Article 5 to 8), it is also
necessary to note that this Act is more a preventive tool. In most cases, it lays out the
objectives to be achieved in public life and public dialogue (Articles 9 to 16).
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In this regard, the Act commits authorities of public administration, as well as legal entities that
are majority-owned by the state, to adopt measures and action plans with the goal of
developing gender equality. It also obligates employers with more than 20 employees to
provide for anti-discrimination provisions and countermeasures to prevent discrimination in
their internal regulations. The Act in particular sets out the obligations in employment relations
as well as relations within education, the media and, finally, in relation to political parties. In a
certain respect, the Act is non-conceptual in that in its general provisions it also prohibits
discrimination on the grounds of sexual orientation, but only mentions this in relation to the
above-mentioned countermeasures in the field of employment and media and not in relation
to the educational process and political parties (Article 13 to 16).
The Gender Equality Act also creates a special institution, the Gender Equality Ombud, which
is an independent authority for combating discrimination in the area of gender equality. In
terms of scope, however, its tasks are of a more conceptual and statistical nature. On the
other hand, however, it may also conduct inspections, though it does not have authorizations
of a decision-making nature. The Ombud for Gender Equality is empowered to carry out its
duties and within the scope of its competence to draw up and submit proposals or
recommendations. If a warning, proposal or recommendation was addressed to a public
authority, the organization is obligated to notify the Gender Equality Ombud about how it has
been implemented within 30 days.
One very important right is the right to file a complaint, the subject of which is a review of the
constitutionality and legality of a legal regulation, if it thinks that the legal regulation is contrary
to the principle of gender equality. With respect to the legal wording, such a complaint cannot
be filed in the case of an objection of discrimination on the basis of sexual orientation.
A legal regulation in labour relations must also follow for the mentioned legal regulation.
Labour relations are in general regulated in the Labour Code (Official Gazette 93/14, as
amended). Through this provision, Croatia has transposed Council Directive 2000/78/EC of
27 November 2000 establishing a general framework for equal treatment in employment and
occupation and Directive 2006/54/EC of the European Parliament and of the Council of 5 July
2006 on the implementation of the principle of equal opportunities and equal treatment of men
and women in matters of employment and occupation.
Although the focal point of the legal regulation of non-discrimination is found in the general
regulations that were described in the introduction to the Croatian report, some provisions
found in the Labour Code are specifically applied in the labour market. These provisions
include, in particular, those that will be described below. Of significance is Article 3 of the
Labour Code, which expresses the principle of non-discrimination on the basis of gender.
According to this article: the terms used in this Act which have a gender meaning are used
neutrally and refer equally to the masculine and feminine genders. In this context, Article 91
par. 1 needs to be mentioned, according to which the employer is obligated to pay the same
salary to a male worker and a female worker for equal work and work of equal value.
The subject provisions are focused on equality in employment relationships in the case of work
performed by men and women. Croatian, as a Slavic language, regulates the form of nouns
according to whether they are feminine or masculine. It is stipulated that all these terms be
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equally applied to all in order to remove any potential ambiguity regarding the binding nature
of words for a given gender. With regard to a frequent ground of discrimination, which is the
difference in the level of pay based only on whether an employee is male or female, a general
rule is laid down which anchors the obligation to pay the wage of an employee regardless of
his or her sex.
Article 26 is also associated with this, and its text is derived from the Gender Equality Act.
According to Article 26 par. 1 of the Labour Code an employer who employs at least twenty
workers is obligated to adopt and publish a rulebook regulating salaries, work organization,
procedure and measures for the protection of workers’ dignity and measures for protection
against discrimination and other issues important for workers employed by that employer, if
these issues are not regulated by a collective agreement.
The substantive focus of this provision, however, is broader than is provided by the Gender
Equality Act. In this case, not only is discrimination based on sex emphasized, but in principle
any point of discrimination defined in the Anti-Discrimination Act is seen as a discriminatory
ground. Either the internal regulations of the employer or the collective agreement must dictate
the rules for determining the salary of an employee. In addition, such a rule must also contain
the rules and measures that the employer adopted to comply with the principle of equal
treatment. The Act also places special emphasis here on the standing of young employees.
These internal rules, however, must be adopted only by an employer with at least 20
employees (i.e. also 20 exactly).
The same conditions also apply for employees hired by the employer for a definite period. This
fact follows from Article 46 par. 6 of the Labour Code, according to which other working
conditions of the worker in terms of paragraph 5 of this Article are working hours, vacations
and holidays, provision of safety measures at work, protection of pregnant women, parents,
adoptive parents and young people and protection against unequal treatment in accordance
with special anti-discrimination regulations.
The Labour Code in principle mentions the informal complaint, namely in the framework of the
protection of the dignity of employees (Article 134). According to the Act, every employer with
more than 20 employees shall designate one person who is responsible for receiving
complaints relating to the protection of employees’ dignity and who is authorized to deal with
such complaints. This person shall proceed according to the rules set out in the collective
agreement or other internal regulations and, within 8 days of a complaint being lodged, shall
examine the complaint and ensure that appropriate measures are taken with regard to the
facts of the case. Given the broad notion of employee dignity, it can be stated that a complaint
can also be lodged in the case of discrimination in matters of equal treatment, since this clearly
affects employee dignity.
The Labour Code further allows the parties involved to try to reconcile through an arbitration
process as a form of conciliation. Further details regarding this procedure should be anchored
in the collective agreement.
Unlike Slovak legislation, for example, Croatian legislation of the Anti-Discrimination Act
contains both substantive (see above) and procedural provisions. These represent special
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legislation which will be applied always in the case of disputes following a violation of the
prohibition of discrimination, and they are rules that take precedence over the general
regulation of litigation provided for in the Civil Procedure Code (Article 17 para. 2 of the AntiDiscrimination Act).
A person who thinks that he or she has been discriminated against can apply for protection
against discrimination. By filing an action, this person may also request protection against
such discriminatory conduct. For the sake of completeness, it needs to be noted that according
to Article 117 para. 2 of the Labour Code, the filing of a complaint against an employer for
reason of violation of the Act or the filing proposals related to the above by another competent
authority is not a ground for termination.
With regard to the topic of our project, it needs to be noted that if a lawsuit is filed in an
employment relationship, it is always a labour law dispute. Discriminatory complaints are
considered as privileged under the law, which means that courts should provide protection to
the claimant as soon as possible and at the same time issue a judgement on the dispute as
soon as possible (Article 16 para. 3).
In the framework of an action, the claimant may claim that:
a) on the basis of an action of determination, the court determined that the action or
omission of the claimant’s action was discriminatory,
b) on the basis of a retention action, the court ordered the claimant to stop the
activities which are discriminatory, or to ensure the performance of such acts which
prevent discrimination or remove its consequences,
c) on the basis of an action for damages, the defendant paid the plaintiff
compensation for material damage as well as non-material damage,
d) the court ordered the defendant to disclose information on discrimination and to do
so at the defendant’s own expense.
The obligation to publish information on discrimination is an important preventive tool, which
can only be used in cases further defined by the Act, however. The basic condition is that the
violation of the right to equal treatment occurred through the media (be it on radio or television
or by publication in the print media) and making the information public is necessary as a means
of compensation or is necessary in order to discourage this form of discrimination in the future.
A part of the court decision is also the positing of the obligation to disclose information in its
entirety. Partial disclosure of information is also possible, but only in cases when it is essential,
for example, to anonymise certain data (especially personal data). Further, in its decision the
court will specify the medium through which the information must be made public.
In the scope of a filed action, the court is also authorised to decide on other claims, or on the
infringed rights of the claimant, if they are necessarily linked with the defendant’s claim and if
the same court has jurisdiction to decide on them; therefore, it is not necessary to file separate
actions in such cases.
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In relation to substantive jurisdiction, it needs to be stated that the municipal court (općinski
sudovi; there are 32 of them in Croatia) has jurisdiction for hearing an action in matters of
equal treatment and discrimination. Aside from the general rule, according to which the local
relevant court has jurisdiction according to the defendant’s residence or registered seat, in
cases of discrimination, alternative rules also apply, according to which the claimant may
select the court with territorial jurisdiction based on his or her residence (permanent or
temporary) or where the damage has been committed against the claimant or according to the
place where the discrimination took place.
In the course of legal proceedings, the court may issue an interim measure, if the defendant
so proposes. However, in addition to others, two primary conditions must be met, namely that
the right to equal treatment was probably infringed upon and the issuing of an interim measure
will prevent the origin of irreparable damage or an especially serious violation of the right to
equal treatment or it is necessary to prevent violence. Croatian legislation allows an interim
measure to be issued even prior to the start of the legal proceedings.
Croatian law is also founded on the reverse burden of proof. This is assumed in the Labour
Code, according to which the burden of proof lies with the party which is realizing the given
claim, i.e. the one who makes the claim must also prove it. On the other hand, the Labour
Code permits an exception to this rule, according to which special legal provisions may
stipulate otherwise. This special legal provision is the Anti-Discrimination Act, namely in Article
20.
According to the given legal provision, the regulation lays down that reversed burden of proof.
The same as in the legislation of other states, in Croatia, too, it applies that, if it is reasonable
to conclude from the claimant’s allegations that the principle of equal treatment has been
violated, the burden of proof shifts to the defendant. In other words, the defendant will have to
prove that there was no discrimination. Croatian legislation specifically provides that the
reversed burden of proof does not apply in the process of inferring criminal liability as well as
responsibility for committing a misdemeanour.
Organizations working in the field of protection against discrimination and the right to equal
treatment may intervene in a judicial proceeding as a secondary participant. The court will
admit such a secondary participant only if the defendant agrees to this. A more detailed
definition of the legal status of the secondary participant is regulated by the Code of Civil
Procedure.
The above-mentioned organizations working in the field of protection against discrimination
may also file complaint separately, namely if the protection concerns a larger number of
persons who were discriminated against (i.e. a group of discriminated persons). These
persons had to be discriminated against by a single entity. Croatian legislation thus permits
the filing of an actio popularis, i.e. the possibility of filing an action in the public interest.
Organizations are limited in what they can propose in a complaint. They may ask that the
court:
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a) declare that the defendant’s conduct violated the principle of equal treatment,
b) prohibit conduct which violates or is likely to violate the right to equal treatment or
order the performance of acts which are intended to prevent discrimination or
eliminate its consequences in relation to members of the discriminated group,
c) order the defendant, at the expense of the defendant, to publish in the media
information that the right to equal treatment has been violated.

Equally as in the case of other states, organizations are here not entitled to claim any financial
compensation.
In the case of an actio popularis, a change in the substantive jurisdiction of the courts takes
place. Such an action will not be heard and decided by a municipal court, but by a county court
(županijski sudovi, there are 15 such courts in Croatia) determined either based on the
registered seat of the defendant or the place where the discrimination took place or by the
county court in Zagreb.
In addition to the protection provided by civil courts, criminal courts, too, provide protection
against discrimination. Less serious violations are called misdemeanours and are anchored
directly in the Anti-Discrimination Act. Criminal offenses are more serious unlawful forms of
proceedings and are anchored in the Criminal Code.
Misdemeanours. These are regulated directly in the Anti-Discrimination Act, with the provision
that this is a special regulation in relation to the Misdemeanour Act (No. 107/07). In other
words, what is not regulated in the Anti-Discrimination Act is regulated in the Misdemeanour
Act.
The Anti-Discrimination Act in particular regulates the substantial facts of individual
misdemeanours and the sanctions that are threatened for committing them. These facts as
well as the sanctions threatened for committing them, are defined according to whether they
are committed by a natural person, a natural person-entrepreneur or a legal entity. These facts
are defined in Articles 25 to 28.
According to Article 25: Whoever, with the aim of intimidating another person or creating a
hostile, degrading or offensive environment on the grounds of a difference in race, ethnic
affiliation, colour, gender, language, religion, political or other belief, national or social origin,
property, trade union membership, social status, marital or family status, age, health condition,
disability, genetic origin, native identity or expression, and sexual orientation, hurts another
person’s dignity, shall be charged a fine for a misdemeanour ranging from HRK 5,000.00 to
HRK 30,000.00.93 A legal entity shall be charged a fine of HRK 30,000.00 to HRK
300,000.00.94
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Approximately 660 euros up to 3,962 euros.
Approximately 3,962 euros up to 39,616 euros.
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The responsible person in a legal entity, state body, legal entity vested with public authority,
and a local and regional self-government unit shall be charged the fine for a misdemeanour
referred to in the previous paragraph.
If a sole trader or a self-employed person performing any other independent activity commits
this misdemeanour in relation to his/her craft or activity, he/she shall be charged a fine of HRK
10,000 to HRK 200,000.00.95
The law also regulates the factual nature of the tort if this is a violation of the rule that no
negative consequences can be accepted for a person who has reported discrimination.
Whoever intentionally places in a less favourable position a person who reported
discrimination in good faith or who participated in any manner in proceedings based on
discrimination in line with provisions of this Act, shall be charged a fine of HRK 1,000.00 to
HRK 20,000.00.96 A sole trader or a self-employed person performing any other independent
activity shall be charged a fine of HRK 5,000 to HRK 150,000.0097 for this misdemeanour, and
a legal entity shall be charged a fine of HRK 20,000.00 to HRK 200,000.0098
A fine can be imposed for an attempt to commit this misdemeanour.
According to the Misdemeanour Act (Article 109), a prosecutor, a public administration
authority, a legal entity endowed with public authority or an injured person may file a motion
to initiate misdemeanour proceedings.
In addition to these entities, however, the Anti-Discrimination Act also stipulates that the
Ombud and the Special Ombud may initiate proceedings (Article 29).
Misdemeanours are heard by the misdemeanour courts and the High Misdemeanour Court
(Visoki prekršajni sud). Public authorities can also hear them; however, such competence
would have to be established by a special Act, which, however, the Anti-Discrimination Act
does not do.
As was mentioned, more serious forms of unlawful conduct can take the form of a criminal
offence. Crimes are defined in the Criminal Code. In relation to the topic of the project, it is
particularly necessary to emphasize the following facts.
The Criminal Code defines the concept of family members such that persons who have
entered into a life partnership as well as persons who live in an informal life partnership are
assigned to them. Persons living in a life partnership are at the same time legally designated
as close people. An informal life partner is considered to be a person who lives with another
person of the same sex on a more permanent basis (Article 87 para. 8, 9 and 11). The law
designates a hate crime as an illegal act that was based on, among other things, gender,
sexual orientation and gender identity of another person. This circumstance is always an
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Approximately 660 euros up to 19,808 euros.
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Approximately 2,641 euros up to 26,410 euros.
96

This project is funded by the European Union. The content of this document represents the views of the author only and it is his/her sole
responsibility; it cannot be considered to reflect the views of the European Commission or any other body of the EU. The European Commission
does not accept any responsibility for use that may be made of the information it contains.

aggravating circumstance, unless the substance of the offense directly requires it (Article 87
para. 21).
In relation to specific facts, it is particularly necessary to mention the offence of a violation of
equality (Article 125). The law classifies this crime as a crime against human rights and
fundamental freedoms. According to this provision, whoever, on the basis of race, ethnic
affiliation, skin colour, gender, language, religion, political and other convictions, national or
social origin, property, birth, education, social status, marital or family status, age, state of
health, disability, genetic inheritance, gender identity, expression, sexual orientation or other
characteristics, denies, limits or conditions another the right to acquire goods or receive
services, the right to carry out an activity, the right to employment and promotion, or whoever
on the basis of any such characteristic or affiliation gives another privileges or advantages,
shall be punished by imprisonment not exceeding three years. The same punishment shall be
inflicted on whoever persecutes individuals or organisations because of their commitment to
the equality of people.
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Serbia

The issue of legal protection against discrimination in the Republic of Serbia (hereinafter only
“Serbia”) is influenced by several factors. First of all is the fact that Serbia has committed itself
to the principles of democracy and the rule of law and, secondly, that it is member of
international organizations whose mission is to define and then ensure the standard of
protection of human rights and fundamental freedoms in the international context. Membership
in human rights organizations at the same time sets a minimum standard of human rights
protection in the national context.
Serbia is a member of the United Nations (It has been a member since 1 January 2000 under
the name Federal Republic of Yugoslavia) and the Council of Europe (a member since 3 April
2003). Serbia is not a Member State of the European Union or of the OECD, though it is a
candidate country for EU entry. Serbia applied to join the EU at the end of 2009 and gained
candidate status in 2013. Accession negotiations are still ongoing, with the last open chapter
(since the end of 2019) of pre-accession negotiations being the one on the free movement of
capital.99 Some estimates have placed the conclusion of negotiations in 2023, with anticipated
EU accession in 2025.100 However, at present this looks to be more negative.101 Serbia is also
not a member of the OECD, although it cooperates with this organization.102
Serbia is a parliamentary democratic republic whose legal order is based on the Constitution
of the Republic of Serbia (hereinafter referred to as the “Serbian Constitution”).103 In relation
to the subject of this report, several articles of the Serbian Constitution should be mentioned,
specifically: Articles 1, 14, 15, 19, 21, 36, 60, 76 and 100.
According to Article 1 of the Serbian Constitution: The Republic of Serbia is the state of the
Serbian people and all citizens who live in it, based on the rule of law and social justice, the
principles of civil democracy, human and minority rights and freedoms, and commitment to
European principles and values. This article is important especially in view of Serbia’s active
commitment to the principle of the rule of law. It is also certainly of interest that not only are
human rights emphasized in this introductory article, but specifically the rights of minorities.
The declaration to (although undefined) European principles and values should also be
considered as positively interesting. It only remains to be added that these must be the
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example,
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connection
with
the
COVID-19
pandemic,
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https://www.srbija.gov.rs/vest/en/156741/serbia-among-top-five-countries-of-oecd-initiative-for-reportinginnovative-responses-during-coronavirus-pandemic.php.
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Official Gazette of the Republic of Serbia No. 98/2006, 10 November 2006. See
https://www.paragraf.rs/propisi/ustav_republike_srbije.html,
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text
available
at:
http://www.parlament.gov.rs/upload/documents/Constitution_%20of_Serbia_pdf.pdf.
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principles and values upheld by European democracies and which are of interest to European
human rights organizations. In terms of content, this article is followed in particular by Articles
3 and 19 of the Serbian Constitution, which define both the rule of law as well as the
importance of constitutional human rights guarantees. According to Article 3, the rule of law
is a fundamental prerequisite for a Constitution which is based on inalienable human rights.
The rule of law shall be exercised through free and direct elections, constitutional guarantees
of human and minority rights, separation of powers, an independent judiciary and observance
of the Constitution and the Law by the authorities. According to Article 19, the guarantees of
inalienable human and minority rights in the Constitution have the purpose of preserving
human dignity and exercising full freedom and equality of each individual in a just, open and
democratic society based on the principle of the rule of law.
An indisputably positive part of the constitutional regulation is the definition in Article 21 of the
Serbian Constitution. This provision directly prohibits both direct and indirect discrimination
while also defining discriminatory grounds. It does not exhaustively define these reasons but
is an incomplete calculation that can be expanded from the point of view of legal practice. The
negative side here is that sexual orientation is not mentioned as a discriminatory ground;
however, as follows from the above, this can be deduced by interpreting the provisions of
Article 21 of the Serbian Constitution in conjunction with, in particular, Articles 1, 3, 19 and
22. Article 21 of the Serbian Constitution reads as follows: All are equal before the
Constitution and the Law. Everyone shall have the right to equal legal protection, without
discrimination. All direct or indirect discrimination based on any grounds, particularly on race,
sex, national origin, social origin, birth, religion, political or other opinion, property status,
culture, language, age, mental or physical disability, shall be prohibited. Special measures
which the Republic of Serbia may introduce to achieve full equality of individuals or group of
individuals in a substantially unequal position compared to other citizens shall not be deemed
discrimination.
In terms of gender equality, special mention needs to be made of Articles 15 and 100 of the
Serbian Constitution. According to the first of these articles, the State shall guarantee the
equality of women and men and develop an equal opportunities policy.104 According to the
other article: in the National Assembly, equality and representation of different genders and
members of national minorities shall be provided, in accordance with the Law.
Article 60 is focused on protection in employment relations. According to Articles 60.3 and
60.4 of the Serbian Constitution, all workplaces shall be available to everyone under equal
conditions. Everyone shall have the right to respect of his person at work, safe and healthy
working conditions, necessary protection at work, limited working hours, daily and weekly
interval for rest, paid annual holiday, fair remuneration for work done and legal protection in
case of termination of working relations. No person may forgo these rights.
Equality before the Law is also guaranteed for national minorities, in Articles 14 and 76.1 of
the Serbian Constitution. According to the first of these articles, the Republic of Serbia shall
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From the viewpoint of marriage, this equality must be further emphasized in relation to Article 62(3), according
to which the contracting, duration or dissolution of marriage shall be based on the equality of man and woman.
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protect the rights of national minorities. The State shall guarantee special protection to national
minorities for the purpose of exercising full equality and preserving their identity. According to
the second of these articles, persons belonging to national minorities shall be guaranteed
equality before the Law and equal legal protection.
To ensure the enforceability of the law, the Serbian Constitution provides for the possibility of
applying for protection to the courts, whose role is, among others, to ensure the elimination of
unlawful consequences. Furthermore, the Serbian constitution also specifically guarantees
citizens the right to turn to international judicial institutions. These rights follow from Article 22
of the Serbian Constitution, according to which everyone shall have the right to judicial
protection when any of their human or minority rights guaranteed by the Constitution have
been violated or denied; they shall also have the right to elimination of consequences arising
from the violation. The citizens shall have the right to address international institutions in order
to protect their freedoms and rights guaranteed by the Constitution.
From the viewpoint of possible application of repression against unlawful conduct, Article 49
of the Serbian Constitution can also be mentioned, as in the title it regulates the prohibition of
racial, ethnic and religious intolerance, though the text of the article itself is somewhat broader
in that it also indicates other acts causing inequality as prohibited and sanctionable.105
Legal provisions also follow on the constitutional level. The general legal regulation is
enshrined in the Anti-Discrimination Act.106 This Act regulates the prohibition of
discrimination and its various forms, regulates methods of protection against discrimination
and also creates an independent supervisory authority – the Commissioner for the Protection
of Equality.
In the framework of defining the concepts of this Act (Article 2), discrimination is defined as
unjustified discrimination or unequal treatment, exclusion, restriction or preferential behaviour
in relation to an individual or a group of individuals. Protection is thus also provided to groups
of people. Discriminatory grounds are defined quite broadly in the Act, and the fact that
discriminatory grounds also include gender identity and not only the origin of the gender and
sexual orientation can be described as positive.107 The calculation of discriminatory grounds
is at the same time only demonstrative and not exhaustive; therefore, it can be extended.
Specifically, the wording of the given provision is as follows: “discrimination” and
“discriminatory treatment” shall be used to designate any unwarranted discrimination or
unequal treatment, that is to say, omission (exclusion, limitation or preferential treatment) in
105

Article 49: Any inciting of racial, ethnic, religious or other inequality or hatred shall be prohibited and
punishable.
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Official Gazette of the Republic of Serbia, No. 22/2009, 13/2016, 26 March 2009. See
https://www.paragraf.rs/propisi/zakon_o_zabrani_diskriminacije.html. The English text is available here:
https://www.ilo.org/wcmsp5/groups/public/---ed_protect/---protrav/--ilo_aids/documents/legaldocument/wcms_128034.pdf.
107
The remaining discriminatory grounds are: race, skin colour, ancestors, citizenship, national affiliation or
ethnic origin, language, religious or political beliefs, financial position, birth, genetic characteristics, health,
disability, marital and family status, previous convictions, age, appearance, membership in political, trade union
and other organisations and other real or presumed personal characteristics.

This project is funded by the European Union. The content of this document represents the views of the author only and it is his/her sole
responsibility; it cannot be considered to reflect the views of the European Commission or any other body of the EU. The European Commission
does not accept any responsibility for use that may be made of the information it contains.

relation to individuals or groups, as well as members of their families or persons close to
them,108 be it overt or covert, on the grounds of (...) and other real or presumed personal
characteristics.109,110
From the viewpoint of personal competence, protection is provided to natural persons,
regardless of their citizenship (including persons without state citizenship); what is essential
is that these persons are residing in the territory of Serbia. Protection is also provided to legal
entities, where applicable.
The Anti-Discrimination Act also follows the constitutional regulation (Article 22 of the Serbian
Constitution), which guarantees effective protection against discrimination that should be
provided by the courts. Above the constitutional scope, however, the Anti-Discrimination Act
states that this protection can also be obtained before an authority of public administration
(Article 3 of the Anti-Discrimination Act).
The Act guarantees equality between people and defines this as the right of natural persons
and legal entities, which means that everyone has an equal status and enjoys equal legal
protection. At the same time, the obligation of everyone to respect the principle of equality and
to observe the prohibition of discrimination (Article 4 of the Act) also corresponds to this right.
From the mentioned article, it can also be inferred that protection against discrimination is
provided in the scope of both the private and public sectors.
In terms of forms of discrimination, discrimination is defined as direct, indirect, a violation of
the principle of equal rights and obligations, victimization, association with the aim of
discrimination, hate speech, harassment and humiliating treatment. The Act also calculates
more severe forms of discrimination (Articles 6 to 13 of the Act).
Direct discrimination occurs if an individual or a group of persons, on the grounds of their
personal characteristics, in the same or a similar situation, are placed or have been placed or
may be placed in a less favourable position through any act, action or omission. This definition
is almost in line with the definition in the EU directives. However, it is limited to less favourable
treatment and does not cover detriment.111
Indirect discrimination occurs if an individual or a group of individuals, on account of his/her or
their personal characteristics, is placed in a less favourable position through an act, action or
omission that is apparently based on the principle of equality and prohibition of discrimination,
unless it is justified by a lawful objective and the means of achieving that objective are
appropriate and necessary. The definition of indirect discrimination does not contain the
conditional wording (“would”) and can therefore be interpreted as being limited to the actual
It can be deduced from the concept of “as well as members of their families or persons close to them” that
discrimination by association is prohibited. Protection is provided, however, only to family members and loved
ones.
109
It can be inferred from the concept of “presumed personal characteristics” that discrimination by assumption
is prohibited.
110
At the same time, it can be deduced from the whole notion of “and other real or presumed personal
characteristics” that discriminatory grounds are not defined exhaustively, but only demonstratively.
111
https://www.equalitylaw.eu/downloads/5278-serbia-country-report-non-discrimination-2020-1-57-mb, p. 21.
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occurrence of disadvantage, which makes it impossible to challenge neutral provisions before
they incur disadvantages for actual victims. It also fails to use the wording “an apparently
neutral provision, criterion or practice”, which is a plausible explanation of this form of
discrimination. It is not clear why the violation of the principle of equal rights is recognised as
a special form of discrimination, as it is either direct or indirect discrimination and is used as a
test of discrimination. The prohibition of “calling to account” is, in other words, “victimisation”,
but this provision must be aligned with EU law in order to include express protection from
dismissal. Hate speech is defined ambiguously as the prohibition of the expression of “ideas,
information and opinions inciting discrimination, hatred or violence against an individual or a
group of persons on account of his/her or their personal characteristics, in public newsletter
and other publications, in gatherings and places accessible to the public, by writing out and
displaying messages or symbols, and in other ways.”112
The Anti-Discrimination Act does not define harassment,113 or even an instruction to
discriminate,114 which can be perceived negatively. On the other hand, it should be noted as
a positive that Serbian law prohibits association with the aim of discrimination, and therefore
it does not perceive discrimination only from the point of view of the individual but also from
the point of view of more organized groups of persons.
Among the positives of the legal regulation, which is not even found in the legal regulations of
the other countries that are the subject of this report, is the definition of the so-called more
severe forms of discrimination (Article 13 of the Act); a part of the more severe form of
discrimination is so-called multiple discrimination115 (see also below in relation to sanctions).
According to Article 14 of the Anti-Discrimination Act, measures introduced for the purpose of
achieving full equality, protection and progress of an individual or a group of persons in an
unequal position shall not be considered to constitute discrimination.
The third part of the Anti-Discrimination Act is another specific feature of Serbian legislation,
which is not covered, for example, by the general legislation in EU directives or in the national
legal systems of other countries that are the subject of this report. These are special provisions
112

https://www.equalitylaw.eu/downloads/5278-serbia-country-report-non-discrimination-2020-1-57-mb, p. 7.
However, this concept is defined by the Labour Code – see in the text below.
114
Even though it can be said that it is partially deducible from Article 13(1) of the Anti-Discrimination Act,
according to which, causing and inciting inequality, hatred and enmity on the grounds of national, racial or
religious affiliation, language, political opinions, gender, gender identity, sexual orientation or disability is
a severe form of discrimination.
115
The following shall be considered to constitute severe forms of discrimination: 1. causing and inciting
inequality, hatred and enmity on the grounds of national, racial or religious affiliation, language, political opinions,
gender, gender identity, sexual orientation or disability; 2. advocating or exercising discrimination on the part of
state authorities or in the course of proceedings conducted before state authorities; 3. advocating discrimination
through public authorities; 4. slavery, trafficking in human beings, apartheid, genocide, ethnic cleansing, as well
as advocating any of the above; 5. discrimination against individuals on the basis of two or more personal
characteristics (multiple or intersecting discrimination); 6. discrimination that is committed a number of times
(repeated discrimination) or is committed over an extended period of time (extended discrimination) against one
and the same individual or a group of persons; 7. discrimination that results in severe consequences for the
individual discriminated against, other persons or property, especially if it involves an act punishable by law,
predominantly or solely motivated by hatred or enmity towards the aggrieved party on the grounds of a personal
characteristic of his/hers.
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concerning certain cases of discrimination. The Act here includes, for example, provisions
such as peculiarities in the area of proceedings before public administration authorities (Article
15 of the Act), the prohibition of religious discrimination (Article 18 of the Act) and
discrimination on the basis of health status (Article 27). For this report it is of the greatest
importance to mention in particular Article 16 (discrimination in the sphere of labour), Article
19 (discrimination in the sphere of education and professional training), Article 20
(discrimination on the grounds of gender) and Article 21 (discrimination on the grounds of
sexual orientation). Each of these provisions further specifies the prohibition of discrimination
in the given area.
In the area of employment, discrimination means: to violate the principle of equal opportunity
for gaining employment or equal conditions for enjoying all the rights pertaining to the sphere
of labour, such as the right to employment, free choice of employment, promotion, professional
training and professional rehabilitation, equal pay for work of equal value, fair and satisfactory
working conditions, paid vacation, joining a trade union and protection from unemployment.
In relation to education, it is forbidden to obstruct or prevent entry into an educational institution
to an individual or a group of persons on the grounds of his/her or their personal
characteristics, or to exclude them from these institutions, to obstruct or prevent their
attendance of classes and participation in other educational activities, to categorise pupils on
the basis of personal characteristics, to maltreat them and unwarrantedly differentiate among
them in other ways, and to treat them in an unequal manner.
Discrimination on the basis of sex is also prohibited. The principle of observing the equal rights
and freedoms of women and men in the political, economic, cultural and other aspects of
public, professional, private and family life. It is forbidden to deny rights or to grant privileges,
be it publicly or covertly, pertaining to gender or gender change. It is forbidden to practise
physical violence, exploitation, express hatred, disparagement, blackmail and harassment
pertaining to gender, as well as to publicly advocate, support and practise conduct in keeping
with prejudices, customs and other social models of behaviour based on the idea of gender
inferiority or superiority; that is, the stereotyped roles of the genders.
Sexual orientation shall be a private matter, and no one may be called to publicly declare
his/her/their sexual orientation. Everyone shall have the right to declare his/her/their sexual
orientation, and discriminatory treatment on account of such a declaration shall be forbidden.
The Anti-Discrimination Act does not define sexual orientation as such. Serbia at present does
not recognize same-sex marriages. Furthermore, the Serbian Constitution defines marriage
as a union of a man and a woman (Article 62). In 2019, reports were published according to
which a registered partnership of persons of the same sex was to be made possible on the
basis of an amendment to the Civil Code.116 Reports were also published in 2019 according
to which a lesbian couple initiated legal proceedings that were supposed to result in the
recognition of a registered partnership, but they were unsuccessful.117 Thus far, the latest
116

See http://gayecho.com/news/gej-vanbracnim-zajednicama-priznace-se-imovinska-prava/.
See https://www.reuters.com/article/us-serbia-lgbt-rights/lesbians-launch-landmark-same-sex-partnershipcase-in-serbia-idUSKCN1UD23W.
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reports (November 2020) state that the draught law on same-sex partnerships will be ready
by the end of 2020 and then submitted into the legislative process.118
However, as already mentioned, one of the special provisions covers the prohibition of
religious discrimination. This prohibition is quite broad and could lead to unwanted results.
The conduct of religious officials in accordance with a religious doctrine or the beliefs or
objectives of churches and religious organisations that are entered in the register of religious
organisations is, in accordance with the law regulating the freedom of religion and the status
of churches and religious organisations, not considered to be discrimination. This article is
problematic, as it provides a blanket exemption for religious officials who can discriminate if
that is what their religious doctrines require or allow.119
The Anti-Discrimination Act is also important from the point of view that it establishes the
Commissioner for the Protection of Equality (hereinafter only the “Commissioner”) as an
independent state authority, independent when it comes to performing the tasks prescribed
by this Act.120
From the viewpoint of legal protection in the work environment, we will also focus on some
important provisions in the Serbian Labour Code.121 The Labour Code is used in cases of
employment discrimination with the supportive use of the Anti-Discrimination Act.
The Labour Code applies to all rights, duties and responsibilities arising from employment
and/or on the basis of work, and includes all employees who work on the territory of the
Republic of Serbia with a national or foreign legal entity and/or an individual. It also applies for
employees of government agencies, agencies in the autonomous provinces and local
authorities and public services, as well as to employed foreign nationals and stateless
persons, unless otherwise specified by the Act.122
The Labour Code regulates the prohibition of discrimination in Articles 18 to 23. According to
the introductory provision, direct and indirect discrimination are prohibited, both in the process
of hiring and in the conducting of the employment relationship as such. The same as in the
case of the Anti-Discrimination Act, the Labour Code also lists discriminatory grounds,123 and
these grounds are not exhaustively listed; it is an incomplete calculation. The concept of
direct124 and indirect discrimination is principally defined in the same way (Articles 19 and 20
of the Labour Code). The Labour Code also considers harassment and sexual harassment,
118

See https://www.blic.rs/vesti/politika/comic-u-pripremi-zakon-o-istopolnom-partnerstvu/8t2sr8h.
https://www.equalitylaw.eu/downloads/5278-serbia-country-report-non-discrimination-2020-1-57-mb, p. 7.
120
For more details on his/her position, see further in the text.
121
See https://www.paragraf.rs/propisi/zakon_o_radu.html; the English version is available here:
https://www.paragraf.rs/propisi/employment-act-republic-serbiahtml.
122
https://www.equalitylaw.eu/downloads/5278-serbia-country-report-non-discrimination-2020-1-57-mb, p. 24
and p. 32.
123
Sex, birth, language, race, skin colour, age, pregnancy, health condition, i.e. disability, ethnic origin, religion,
marital status, family obligations, sexual orientation, political or other belief, social background, financial status,
membership in political organizations, trade unions, or any other personal characteristic – Article 18 of the Labour
Code.
124
Although the Labour Code does not state that the worsening of a person’s position must be caused “through
any act, action or omission”. The Labour Code can therefore be perceived more generally.
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which, unlike the Anti-Discrimination Act, it also defines, as discrimination. Harassment is any
unwanted conduct that has causes in grounds specified in Article 18 of the Act, aiming at or
amounting to the violation of dignity of a person that seeks employment, as well as of an
employed person, and which causes fear or creates a hostile, degrading or offensive
environment. Sexual harassment is any verbal, non-verbal or physical behaviour aiming at or
amounting to the violation of dignity of a person seeking employment, as well as of an
employed person in the sphere of sexual life, and which causes fear or creates a hostile,
degrading or offensive environment.
On the basis of Article 20 of the Labour Code, it can be said that the prohibition of
discrimination applies not only to the conditions of employment, but also to the rights arising
from employment, as well as education, vocational training and specialization, job promotion
and termination of the contract. Exceptions to the prohibition of discrimination are the subject
of Article 22. Discrimination has not occurred where the nature of a job is such, or where a job
is performed in such conditions, that the characteristics relating to some of the grounds
specified in Article 18 of the Act do amount to the real and decisive condition for performing
the job, and where the purpose intended to be achieved through the above is justified.125
The Labour Code explicitly regulates the possibility of a discriminated person to file an action
in the competent court,126 and it also enshrines the rule of reversed burden of proof127 (Article
23 of the Labour Code). The possibility of filing an action also relates to a person who has
applied for a job position.
For the sake of completeness, we also note that the question of non-discrimination on the
grounds of sexual orientation or on the grounds of gender/sex origin is also addressed by
other Serbian laws, such as Article 5 of the Act on Youth (Official Gazette of the Republic
of Serbia No 50/2011), Article 6 of the Act on the Fundamentals of Education System
(Official Gazette of the Republic of Serbia No 72/2009, 52/2011) and Article 10 of the Act on
Sports (Official Gazette of the Republic of Serbia No 24/2011).128
In the following text, we focus on some procedural aspects of protection against discrimination.
As has already been mentioned, the discriminated person may make a claim before a court.
In addition to legal proceedings, however, the possibility of filing a complaint with the
Commissioner may also be mentioned.
A person who has been discriminated against is authorised to file a complaint with the
Commissioner, and no fee may be charged for filing such a complaint. Together with the
complaint, the claimant must also provide evidence of discrimination. Having received a
complaint, the Commissioner establishes the facts of the case by reviewing the evidence
submitted and by taking statements from the person who filed the complaint, the person
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A similar exception to the prohibition of discrimination is understood in Article 16(3).
A person seeking employment, as well as an employed person, may file a lawsuit against the employer for
damages before the competent court.
127
If in the course of the proceedings the claimant made it probable that discrimination in terms of this Act took
place, the burden of proof that there was no conduct that constitutes discrimination lies with the defendant.
128
For more information see: http://ravnopravnost.gov.rs/en/legislation/republic-of-serbia-legislation/.
126

This project is funded by the European Union. The content of this document represents the views of the author only and it is his/her sole
responsibility; it cannot be considered to reflect the views of the European Commission or any other body of the EU. The European Commission
does not accept any responsibility for use that may be made of the information it contains.

against whom the complaint was filed, and other persons, if need be. The person against
whom the complaint was filed may make a statement concerning the claims made in the
complaint within 15 days of having received it. The Commissioner may propose a
reconciliation procedure. The Commissioner shall give their opinion on whether there has
been a violation of the provisions of this Act within 90 days of the day of receiving a complaint,
of which they shall inform the person who submitted the complaint and the person against
whom the complaint was submitted. If the Commissioner decides that there has been a
violation of the provisions of this Act, the Commissioner shall issue a recommendation to the
person against whom the complaint was submitted, suggesting a way of redressing the
violation in question. The person to whom the recommendation is addressed is obligated to
act upon it and to redress the violation in question within 30 days of the day of receiving it and
to inform the Commissioner of it. If the person to whom a recommendation is addressed fails
to act upon it, that is, if he/she fails to redress the violation in question, the Commissioner shall
caution him/her. Should this person fail to redress the violation in question within 30 days of
having been cautioned, the Commissioner may inform the public about it. The measure of
caution is issued by passing a decision against which it is not allowed to file a complaint. The
Commissioner can also initiate a misdemeanour notice or a criminal charge.129
As has been mentioned several times, a person discriminated against also has the opportunity
to bring an action. If such an action concerns the employment environment, the procedure is
in accordance with the Code of Civil Procedure, and if the action is in other areas, then
according to the Anti-Discrimination Act and in support of the Code of Civil Procedure.
Anyone who has suffered discriminatory treatment has the right to initiate a lawsuit. The
proceedings are conducted urgently. In proceedings initiated for the purpose of protection
against discrimination, apart from the local court of general jurisdiction, the court situated in
the area where the claimant’s head office or residence is located shall also have jurisdiction
over the proceedings. Through this lawsuit the claimant may demand:

1. imposing a ban on an activity that poses the threat of discrimination, a ban on
proceeding with a discriminatory activity, or a ban on repeating a discriminatory
activity;
2. that the court should establish that the defendant has treated the claimant or
another party in a discriminatory manner;
3. taking steps to redress the consequences of discriminatory treatment;
4. compensation for material and non-material damage;

129

Articles 35-40 of the Anti-Discrimination Act.
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5. that the decision passed on any of the lawsuits referred to in items 1-4 of this
Article be published.130

Issuing a temporary measure is possible under the claimant’s motion. It the court establishes
that a direct act of discrimination has been committed, or if that fact is undisputed by the parties
to the lawsuit, the defendant may not be relieved of responsibility by supplying evidence that
he/she is not guilty. If the claimant proves the likelihood of the defendant’s having committed
an act of discrimination, the burden of providing evidence that no violation of the principle of
equality or the principle of equal rights and obligations has occurred shall fall on the
defendant.131
An organisation engaged in the protection of human rights or another person may file a
complaint on behalf of and with the agreement of the person whose rights have been violated.
The specifics in the scope of the Labour Code are as follows:


During the procedure, the court may also issue a temporary measure ex officio.
If the defendant does not come to the hearing for the main hearing and is duly
summoned, the court will hold a hearing and decide on the basis of the
established facts. In the judgment ordering the execution of an act, the court
shall set a deadline of eight days for its execution.132

The misdemeanour procedure and the criminal procedure have a repressive nature in relation
to violations of the principle of equal treatment.
Misdemeanour procedure – this procedure is regulated by Law on Misdemeanours.133 It can
be initiated by certain authorities (administrative authorities, authorised inspectors, public
prosecutors, etc.). Inspectors can initiate a misdemeanour procedure in order to secure the
legality and safe operation and practices of public authorities (they can also review documents,
take statements, see the premises, order enforcement measures, notify other authorities, etc).
In addition, this procedure can be initiated by the individual who was discriminated against.
The Commissioner for the Protection of Equality can initiate a misdemeanour notice but cannot
punish a discriminator with a fine directly. The Anti-Discrimination Act makes provision for
several misdemeanours, which are regulated in 11 articles (Articles 50 to 60).134
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The lawsuits referred to in items 1, 2, 3 and 5 may be initiated by the Commissioner and an organisation
engaged in the protection of human rights or the rights of a certain group of people. If discriminatory
treatment solely affects a particular person, the Commissioner may initiate a lawsuit only with his/her consent
given in writing
131

Articles 41-44 of the Anti-Discrimination Act.
For more details, see Articles 436-441 of the Labour Code.
133
Official Gazette of the Republic of Serbia, Nos. 65/2013, 13/2016, 25 July 2013; the English version is
available here: https://arhiva.mpravde.gov.rs/images/Misdemeanor%20law_180411.pdf.
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https://www.equalitylaw.eu/downloads/5278-serbia-country-report-non-discrimination-2020-1-57-mb, p. 60.
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Also, a fine ranging from 600,000 to 1,500,000 dinars135 shall be imposed on the employer
with the status of a legal entity: if such an employer violates the prohibition of discrimination
under the Labour Code (Article 18-21 of the Labour Code).136
Criminal procedure – criminal law is set out in the Criminal Code, which contains several
provisions relating to discrimination: Article 128 covers the violation of equality. In 2016, an
amendment to the Criminal Code expanded the prohibited grounds of discrimination to cover
disability, sexual orientation and gender identity. In 2019, one criminal charge was submitted
by the Commissioner for hate speech and advocating hatred against persons with disabilities.
Under Article 54a of the Criminal Code, racial, religious, national and ethnic hatred, as well as
hatred based on sex, sexual orientation and gender identity, can be considered to constitute
aggravating circumstances. However, this is rarely applied in practice. The European
Commission against Racism and Intolerance welcomed the introduction of this provision,
as it was intended to improve protections against hate crime. However, the European
Commission against Racism and Intolerance found that the application of the legislation
against hate speech and violent hate crime was inefficient and that “there is no decisive action
against the activities of racist, homophobic and transphobic hooligan groups”.137
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Approx. 5,101 euros to 12,757 euros.
Article 274 of the Labour Code.
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https://www.equalitylaw.eu/downloads/5278-serbia-country-report-non-discrimination-2020-1-57-mb, p. 60.
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Slovakia

The issue of legal protection against discrimination in the Slovak Republic (hereinafter only
“Slovakia”) is influenced by numerous factors. The first among these factors is the fact the
Slovakia has subscribed to the principles of democratic and rule of law and secondly that the
Slovakia is part of several international organizations whose mission is to define and
subsequently ensure the standard of protection of human rights and fundamental freedoms in
the international context. Membership in human rights organizations also sets a minimum
standard of human rights protection in the national context.
Slovakia is a member of the United Nations (Slovakia has been a member since 19 January
1993138; in relation to the subject of our project, Article 26 of the International Covenant on
Civil and Political Rights is of paramount importance), the Organization for Economic Cooperation and Development (Slovakia has been a member since 14 December 2000 and in
relation to the topic of our project, Article 4/2 of the OECD Guidelines for Multinational
Enterprises, for example, is of paramount importance), the Council of Europe (Slovakia has
been a member since 30 June 1993, and in relation to the topic of our project. the importance
of Article 14 of the Convention for the Protection of Human Rights and Fundamental
Freedoms and Protocol 12 to the Convention for the Protection of Human Rights and
Fundamental Freedoms are of paramount importance; see the first chapter of this report;
and the European Union (Slovakia has been a member since 1 May 2004; in relation to the
topic of our project, several European Union directives in particular are of paramount
importance; see the first chapter of this report).
The issue of discrimination at the national level is governed in several pieces of legislation.
The most basic of them can be clearly described as the Constitution of the Slovak Republic
(published in the Collection of Act under No. 460/1992 Coll., as amended), which represents
the constitutional basis of the researched issues. At a legal level, it is also necessary to note
two other pieces of legislation, specifically the Anti-Discrimination Act (Act No. 365/2004
Coll., as amended) and the Labour Code (Act No. 311/2001 Coll.., as amended). From a
procedural law perspective, of note is Act No. 160/2015 Coll., the Code of Civil Disputes, as
amened (“Code”).
The following articles of the Slovak Constitution must be examined with regards to the
prohibition of discrimination:
a) Article 1 (1), according to which: Slovakia is a sovereign, democratic and legal
state. It is not tied to any ideology or religion;
b) Article 12 (1) and (2), according to which: People are free and equal in dignity and
rights. Basic rights and freedoms are inviolable, inalienable, non-expiring and
138

Slovakia was established on 1 January 1993. Slovakia is one of the two legal successors to the Czechoslovak
Republic established on 28 October 1918.

This project is funded by the European Union. The content of this document represents the views of the author only and it is his/her sole
responsibility; it cannot be considered to reflect the views of the European Commission or any other body of the EU. The European Commission
does not accept any responsibility for use that may be made of the information it contains.

irrevocable. Basic rights and freedoms are guaranteed to everyone in Slovakia
regardless of their sex, race, skin colour, language, faith and religion, political or
other convictions, national or social background, affiliation to a nationality or ethnic
group, property, gender or other status. No one can be harmed, advantaged or
disadvantaged for these reasons.
c) Article 19 (1) and (2), according to which: Everyone has the right to the
preservation of human dignity, personal honour, reputation and to the protection of
their good name. Everyone has the right to protection from unauthorised
interference into their private life or family life.
The requirement to respect equality under the law, and equality in interpersonal relationships
is based on the principle of a legal state (Article 1 (1)). Article 12 of the Slovak constitution
expresses this principle. The term “people” used throughout the text of this article must be
interpreted as meaning equality is possessed by groups of individuals (i.e. people) and by
individuals (one person and therefore every person). The predecessor to the current
Constitutional Court of the Slovak Republic, the Constitutional Court of the Czechoslovak
Federal Republic, ruled in 1992 that equality is a relative category that demands the
elimination of unjustified differences. Essentially, equality in law must therefore be understood
that a legal distinction in access to certain rights must not be an expression of will but does
not imply that any right must be granted to everyone.139
In one of its more recent decisions, this court has stated that the principle of equality must be
interpreted from two perspectives. The first is given by the requirement to exclude arbitrariness
in the procedure of the legislator in the differentiation of groups of subjects, and not rights, the
second then by the requirement of the constitutional legal acceptability of aspects of
differentiation, i.e. the inadmissibility of affecting one of the fundamental rights and freedoms
by differentiating entities and the law on the side of the legislator. From the point of view of
equality, although there is no requirement of general equality with each other, it implies that
the law does not unreasonably favour or disadvantage one over the other. Thus, the
Constitutional Order also allows for inequality based on law, if there are constitutionally
acceptable reasons for such inequality.140
Definition of the prohibition on discrimination, as stipulated by the first sentence of Article 12
(2) of the Slovak Constitution is interpreted as subsidiary protection. This means that the
prohibition on discrimination from a constitutional perspective is not seen as a separate human
right or basic freedom; instead, it must always be associated with a specific human right or
basic freedom. In other words, discrimination cannot occur in isolation without reference to
human rights or fundamental freedoms, that is to say, in seeking to exercise this provision, a
person must demonstrate a link to a specific right or freedom guaranteed by the Constitution.
The Constitutional Court of the Slovak Republic accents the above and, in accordance with
the case law of internal courts, states that the provisions of Article 12 (1) and (4), Article 13
139

Ruling of the Constitutional Court of the Czechoslovak Federal Republic, case no. PL. ÚS 22/92 of 8 October
1992; similarly, subsequent decision of the Constitutional Court of the Slovak Republic, case no. PL. ÚS 3/04 or
PL. ÚS 1/2012; see also §8 of the Anti-Discrimination Act.
140
Ruling of the Constitutional Court of the Slovak Republic, case no. PL. ÚS 8/2014-41 of 27 May 2015.
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(1) and (4) and Article 35 of the Slovak Constitution preclude in general discrimination of
natural persons or legal entities. However, their application is not possible without a specific
expression of the impact of the discriminatory practice of a state body or a state administration
body on the fundamental right or freedom of a natural person or legal entity.141 The provisions
of Article 12 (2) of the Slovak Constitution has a general, declarative character and not the
character of a basic human right or freedom. Its use may be invoked only in connection with
the protection of specific fundamental rights and freedoms set out in the Constitution.142 It
therefore follows that the person seeking protection from the constitutional court must specify
the right or freedom which has been violated in their petition.
Discrimination is generally considered to be the evaluation of people not according to their
individual characteristics, but according to their affiliation to a certain social group, or different
treatment of entities that are in a similar situation without objective reasons. As stated by the
Constitutional Court of the Slovak Republic, such a provision (...) which deals with the same
or analogous situations in a different way, and the legislator cannot or cannot reasonably
justify such a course of action by a legitimate aim and by the fact that that aim must be
achieved by the given legislative solution may be considered a discriminatory provision.143
In examining whether there is discrimination, the Constitutional Court of the Slovak Republic
was inspired in its case law by the European Court of Human Rights and created the so-called
discrimination test, which consists of four steps. This test provides answers to this set of
questions:
(1)

a comparable individual or group has been singled out, mainly in custody or in
connection with the exercise of fundamental rights and freedoms,

(2)

based on a qualified criterion or similar unjustifiable reason,

(3)

whereby the allocation is a burden to the individual or group and

(4)

that exclusion cannot be justified because either there is no exculpatory reason
(public, legitimate interest) or it is a disproportionate, disproportionate
interference?144

Article 12 (2) of the Slovak Constitution implies the subjective right of everyone not to be
discriminated against for the reasons listed in this provision.145 However, the calculation of
prohibited reasons is demonstrative. The term of “different standing” makes it possible to
include other criteria not explicitly formulated by the Constitution in the set of prohibited
141

Order of the Constitutional Court of the Slovak Republic, case no. I. ÚS 34/96 of 31 October 1996.
Ruling of the Constitutional Court of the Slovak Republic, case no. I. ÚS 17/1999 of 22 September 1999 and
plenary decision in case no. PL. ÚS 13/09 or PL. ÚS 10/04.
143
Ruling of the Constitutional Court of the Slovak Republic, case no. PL ÚS 21/2000 of 15 November 2000; this
is a concept taken from supranational courts, in particular the European Court of Human Rights: see the case of
Evans v. Great Britain, complaint no. 6339/05.
144
Ruling of the Constitutional Court of the Slovak Republic, case no. I. ÚS 1/2012 of 3 July 2013 and in the
previously mentioned decision in case no. PL. ÚS 13/09 or PL. ÚS 10/04.
145
See for example decision of the Constitutional Court of the Slovak Republic, case no. III. ÚS 39/01 or II. ÚS
5/03.
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discriminatory reasons. The Constitutional Court of the Slovak Republic is of the opinion that
the phrase “other standing” applied in Article 12 (2) of the Slovak Constitution must be
interpreted in connection with the previously mentioned prohibited discriminatory reasons
inextricably linked to human uniqueness. In other words, the phrase specified in Article 12 (2)
of the Constitution takes on a demonstrable nature and therefore it must be interpreted as
“different standing” in the sense of standing which is different in nature from explicitly
mentioned prohibited reasons. It is therefore necessary to examine whether the discriminatory
reason in question is, by its nature, specifically related to one of the reasons calculated under
Article 12 (2) of the Constitution.146
The term “different standing” may therefore be designated a constitutional standard intended
for the application of an extensive interpretation of Article 12 (2) of the Constitution with
respect to the calculation of discriminatory reasons. This derived term must always be linked
to human uniqueness. The constitutional regulation in Slovakia does not explicitly mention
discrimination based on sexual orientation, for example, as a discriminatory reason. However,
this reason can be deduced from the interpretation of the term “different standing”, and this
interpretation is clearly unconstitutional.
The principle of equal treatment is one of the fundamental pillars of a democratic society. Its
common legal basis, in addition to the Constitution of the Slovak Republic, is mainly the AntiDiscrimination Act and the Labour Code with respect to labour law.
Sexual orientation as a discriminatory reason is specifically referenced in the AntiDiscrimination Act and in the Labour Code. These two laws further refine the constitutional
regulation, which supports the idea that the constitutional regulation represents a minimum
standard of human rights protection. The Anti-Discrimination Act and the relevant provisions
of the Labour Code also bring the Slovak legal system into line with the legislation required by
the European Union, as they transpose Council Directive 2000/43/EC of 29 June 2000
establishing the principle of equal treatment between persons irrespective of racial or ethnic
origin, Council Directive 2000/78/EC of 27 November 2000 establishing a general framework
for equal treatment in employment and occupation, Council Directive 2004/113/EC of 13
December 2004 implementing the principle of equal treatment between men and women in
matters of access to and supply of goods and services, as well as Directive 2006/54/EC of the
European Parliament and of the Council of 5 July 2006 on the implementation of the principle
of equal opportunities and equal treatment of men and women in matters of employment and
occupation.
Protection against discrimination is perceived in the case of these laws as vertical, i.e. this is
the protection provided in the event of unequal relations (especially employer-employee);
protection under these laws does not apply to horizontal relations between natural persons,
i.e. protection in purely private relations.
The concept of discrimination and the principle of equal treatment are fully defined by the AntiDiscrimination Act. According to this law, observance of the principle of equal treatment
consists in the prohibition of discrimination for reasons of sex, religion or belief, race,
146

Ruling of Constitutional Court of the Slovak Republic, case no. PL. ÚS 1/2012 of 3 July 2013.
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nationality or ethnic group, disability, age, sexual orientation, marital and family status, colour,
language, political or of a different nature, national or social origin, property, gender or other
status, or because of a report of crime or other anti-social activity. The law defines that
discrimination is understood as direct discrimination and indirect discrimination, as well as
harassment, sexual harassment and unjustified punishment. An instruction to discriminate and
an incitement to discriminate are also considered discrimination. These terms are
subsequently defined by law.
The Anti-Discrimination Act also defines when there is no discrimination. It states that there
will be no discrimination in the case of conduct where the treatment of a person is justified by
the nature of the activities pursued at work or the circumstances in which those activities are
pursued, if that reason constitutes a genuine and decisive requirement of employment,
provided that the objective is legitimate and the requirement is proportionate.
Protection in cases of discrimination is generally provided by a court when the discriminated
person is entitled to bring an action.147 In their action, the plaintiff (i.e. the party discriminated
against) must claim and prove one of the above discriminatory reasons.148 The plaintiff does
not have to prove the fault of the defendant (i.e. the employer); fault is legally irrelevant in this
case.149 If a discriminated person decides to bring an action, the Anti-Discrimination Act
defines what they may claim in the present action. In particular, it may demand that the person
who has not complied with the principle of equal treatment
a) has waived its action if possible (it can be exercised if such proceedings were still ongoing
at the time the action is brought, at least in the form of a threat of repetition; it cannot be
sought if such proceedings no longer exist; the action must be sufficiently certain to enable
enforcement to be enforced based on the judgement given) and to remedy the
infringement (the action seeks the removal of the consequences of the infringement; it
can be sought only if the consequences of the infringement persist, even though the
infringement has ceased to exist); in this case, the action must be sufficiently specific to
enable enforcement of the judgement to be enforced, if necessary); or
b) provided adequate redress (used when the existing illegal situation cannot be remedied;
in terms of the form of redress, the plaintiff seeks moral redress).150
147

The filing of an action also does not preclude the possibility of seeking redress in out-of-court proceedings,
through mediation.
148
See the decision of Bratislava I District Court, case no. 21C/162/2007 of 22 June 2007, according to which the
plaintiff in a case relating to an infringement of the principle of equal treatment is required to state a specific
reason for their alleged discrimination. If the plaintiff seeks protection of his rights under the Anti-Discrimination
Act, it is not sufficient to point out a situation in which they believe they have been treated less favourably, but it
is their duty to state one of the discriminatory reasons.
149
See the decision of Poprad District Court, case no. 13C/81/2010 of 8 November 2011, according to which it is
irrelevant with regards to guilt if the person who committed discrimination acted deliberately or if such
discrimination resulted from their negligence; however, it must be clearly demonstrated that there was less
favourable treatment of the discriminated person based on any of the discrimination reasons.
150
From the decision of the Supreme Court of the Slovak Republic, case no. 3 Nc 6/2016 of 18 May 2016, it
follows that in a proceeding concerning an anti-discrimination action, the court generally assesses whether the
plaintiff has discriminated against the plaintiff relevant under the provisions of the Anti-Discrimination Act and
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If adequate redress is insufficient, in particular if non-compliance with the principle of equal
treatment has significantly reduced the dignity, social esteem or social status of the injured
party, they may also seek compensation for non-pecuniary damages. The amount of
compensation for non-pecuniary damages shall be determined by the court, taking into
account the seriousness of the non-pecuniary damages incurred and all the circumstances
under which they occurred (considered if moral redress is insufficient; determined by the court,
taking into account the seriousness of the resulting damages).
However, it follows from the text of the law that legislators perceive financial redress
exclusively as an extreme option, and moreover only possible if dignity has been reduced
seriously or social esteem or social status has been reduced. The Supreme Court of the
Slovak Republic states that these criteria are not the only legally acceptable manifestation of
the severity of the damages caused to a natural person under these protected rights.151 The
legal wording here must therefore be interpreted in a manner that conforms to European
legislation, and specifically in accordance with the case law of the Court of Justice of the
European Union. Financial redress must also serve a preventive function, as it represents a
reward for the plaintiff for bringing an action in court and not being frightened by their employer
while pointing out discrimination. By taking that step, the plaintiff has also made a general
contribution moving forward by contributing towards to the protection of other persons and not
only themselves.
In addition to the injured party (discriminated person), a legal entity whose object of activity is
protection against discrimination (i.e. various civic associations and non-governmental
organizations with this object of activity) may also apply for protection. They may bring an
action if the breach of the principle of equal treatment could affect the rights, legally protected
interests or freedoms of a large or indefinite number of persons, or if such a breach could
otherwise seriously jeopardise the public interest. In such case, however, the plaintiff may only
request the cessation of the infringement and, if possible, the correction of the infringement;
this legal entity is not entitled to any financial claims.

whether the plaintiff's request that the defendant be imposed any of the obligations which may lead to the
elimination of discrimination under this law is justified, and to correct (mitigate) its consequences.
151
Order of the Supreme Court of the Slovak Republic, case no. 4 Cdo 232/2010 of 29 June 2011. In particular,
this decision states that the appellate court in the specified case did not take due account of the plaintiff's emphasis
in the proceedings on interference into their privacy and private life and that, in view of the protected area (and
specifically sub-rights) into which intervention occurred, it was not their procedural duty to prove that the
defendant's unjustified interference had a defamatory effect and resulted in a reduction of their esteem and dignity
in society (the same legal opinion was expressed by the judgement of the Supreme Court of the Slovak Republic
in case no. 3 Cdo 137/2008 in a similar legal matter). The legal findings of the appellate court set out in the
justification section of the judgement subject to the appeal are not fully supported by a correct interpretation (...)
in finding that, in view of the partial rights which the defendant intervened, the action was unfounded. ...) the
reduction of dignity and seriousness in society must be regarded, to a large extent, as one of several possible
consequences of undue interference with personal rights, but not as the only determining consequence which
would justify the award of non-pecuniary damages. In view of the above, the decision is incomplete, premature
and, as a result, factually incorrect.
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Given the theme of the project, it is particularly important to define legislation concerning the
employment of a person seeking protection against discrimination. Immediately under Article
1 of the Labour Code, natural persons have the right to work and to free choice of
employment, fair and satisfactory working conditions and protection against arbitrary dismissal
in accordance with the principle of equal treatment established in the field of employment
relations by a special act on equal treatment in certain areas and protection against
discrimination and on the amendment of certain acts (the Anti-Discrimination Act). They are
entitled to these rights, without any restriction or discrimination for reasons of sex, 152 marital
or family status, sexual orientation, race, colour, language, age, adverse health condition or
disability, genetic characteristics, faith, religion, political or other opinion, trade union activity,
national or social origin, nationality or ethnic group, property, gender or other status, unless
the difference in treatment is justified by the nature of the activities carried out in employment
or the circumstances in which those activities are carried out, and a decisive requirement for
employment, provided that the aim is legitimate and the requirement is proportionate.
Under §13 (1) to (3) of the Labour Code, the employer in labour relations is obliged to treat
employees in accordance with the principle of equal treatment established in the field of labour
relations by a special act on equal treatment in certain areas and protection against
discrimination and on the amendment of certain acts (the Anti-Discrimination Act).
Discrimination against employees in employment relationships for the reasons of sex, 153
marital or family status, sexual orientation, race, colour, language, age, adverse health
condition or disability, genetic characteristics, faith, religion, political or other opinion, trade
union activity, national or social origin, affiliation with a nationality or ethnic group, property,
genus or other status, or because of the reporting of crime or other antisocial activities is
prohibited. The exercise of rights and obligations arising from employment relationships must
be in accordance with good morals. No one may abuse these rights and obligations to the
detriment of the other party in the employment relationship or co-workers.
These provisions protect the employee against individual discriminatory reasons and at the
same time guarantee them the right to equal treatment. From the point of view of Slovak labour
law, the right to equal treatment is widely understood. Violation occurs when the employer has
acted on one of the discriminatory reasons, but also if the employer has acted contrary to good
morals. We also understand the adoption of measures to ensure equal treatment as part of
the right to equal treatment in the broadest sense.
The discriminatory reason is always given even in the case of the employer's presumption.
For example, if an employer acted in a discriminatory manner based on a presumption of the
sexual orientation of their employee, even though this presumption is not in fact based on the
truth.

152

For the sake of completeness, we state that according to Article 6 of the Labour Code, women and men have
the right to equal treatment as regards access to employment, remuneration and promotion, vocational training
and working conditions. (...) Women and men are provided with working conditions that enable them to perform
their social function in the upbringing and care of children.
153
For the sake of completeness, we state that discrimination in relation to wages is also regulated separately.
Under §119a of the Labour Code, wage conditions must be agreed upon without any discrimination based on sex.
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The employee is formally afforded protection under the Labour Code (through the possibility
of filing a lawsuit), as well as informally.
Potential informal protection is regulated by §13 (6) of the Labour Code, which states that
the employee has the right to file a complaint with their employer in connection with the
violation of the principle of equal treatment; the employer is obliged to respond to the
employee's complaint without undue delay, to make redress, to refrain from such action and
to remedy its consequences.
By filing a complaint, the employee seeks out-of-court protection. The informality of this
institute means that the complaint is handled without the presence of a court, and that the
engagement (presence) of bodies supervising compliance with labour law regulations, in
particular labour inspectorates, is not required. In practice, an employee is not precluded from
lodging a complaint in parallel with the action. However, it is clear that the institution of a
complaint must be regarded as an attempt to eliminate discrimination in cases where the
employee does not subjectively feel it to be so serious as to bring action. It is clear from the
wording of the provision that it is an effort to reconcile.
Given the fact that a complaint is always filed for violation of the principle of equal treatment,
which from the point of view of case law is perceived as unique in relation to a particular
person, it must be said that anonymous complaints can not be used under the scope of §13
(6) of the Labour Code. In the case of an anonymous complaint, the employer is not obliged
to resolve such a complaint. The handling of a complaint is always based on a partnership
dialogue. On the other hand, anonymous complaints cannot be completely ruled out, as they
may in themselves indicate a problem in terms of compliance with the principle of equal
treatment and may therefore suggest to the employer to act preventively and adjust its internal
rules. In this way, too, employers fulfil their reputation.
The same remarks then apply to the possibility of representing (for example, a lawyer or a
trade union) a discriminated employee. The process of handling a complaint must be
understood as a personal act on the part of the employee, where it is necessary to provide
their opinion. This would be prevented by representation, and it must therefore be assumed
that the personal involvement of the employee is necessary in handling the complaint. On the
other hand, this does not mean that no third party will be present to aid or to support the
employee.
As the Labour Code does not contain any further specification of the handling of the complaint,
it is recommended that any detailed conditions for the use of the complaint, or the process by
which a complaint is handled be stipulated in the employer's internal rules, in particular in the
collective bargaining agreements.
An amendment of the Labour Code entered into force on 1 January 2019 (amendment to the
Labour Code implemented by Act No. 376/2018 Coll.). Based on this amendment, a new
provision was inserted into the Labour Code (or the new wording of §13 (5)), according to
which the employer may not impose an obligation on the employee to maintain confidentiality
about their working conditions, including wage and employment conditions. No one shall be
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persecuted or otherwise penalized in the workplace for failing to maintain confidentiality about
their working conditions, including wage and employment conditions.
This provision provides the employee with additional protection. An employer's reputation is
often something that attracts quality job seekers. Therefore, in principle, an employer cannot
afford to jeopardise their reputation as a result of published information on poor employment
conditions. Any disclosure of this information cannot be a reason for persecution or even
termination of employment by the employer. The possibility of publicising and disseminating
information on working conditions should be a preventive tool aimed at ensuring the principle
of equal treatment. It should motivate the employer to adhere to the principle and also motivate
employees to protect their rights. Therefore, this provision appropriately complements the
ability to lodge a complaint. However, it should be noted that such protection does not apply
to the breach of a trade secret by the employee as an example.
In addition to informal protection, an employee may also seek formal protection. It follows from
the Labour Code as well as the Anti-Discrimination Act that legal protection is provided to
employees by courts (Article 9, §13 (7) of the Labour Code, §11 of the Anti-Discrimination
Act). Proceedings in front of the courts are specified in more detail in the Code of Civil
Disputes.
Anti-discrimination disputes are regulated in §307 to 315 of the Code of Civil Disputes. The
law understands them as disputes with the protection of the weaker party. For the given
reasons, this dispute is characterised by several non-traditional rules, or exceptions to the
general rules on the conduct of legal proceedings. We include the following among these
exceptions: the rules for determining the jurisdiction of the court, the discovery process for
evidence, including the introduction of a reversal of the burden of proof, and the duty of
instruction of the court.
In general, the jurisdiction of the court is determined by the domicile or registered office of the
defendant. This does not apply to anti-discrimination disputes. In this case, the plaintiff has
the choice whether to bring the action in the competent court according to the said rule or
according to the address of their own permanent residence. For reasons of accessibility to the
court, legislators selected this alternative, and it is up to the plaintiff to choose the court in this
way. For the sake of completeness, it should be noted that this jurisdiction can no longer be
changed after the action has been brought (it is specified at the beginning of the dispute and
lasts until the end of the dispute), and the same applies if the plaintiff's permanent residence
changes during the court proceedings. The courts with substantive jurisdiction to bring an
action are the general courts of the Slovak Republic, i. e. district courts.
The discovery process for evidence has several exceptions to the general rules on court
proceedings. First of all, it is necessary to mention the so-called the reverse burden of proof.
In the traditional sense, it is true that the person who claims something in litigation must also
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prove their claim (i.e. they must bear the burden of proof). The requirement concerning the
reversed burden of proof also follows from §11 (2) of the Anti-Discrimination Act.154
The reverse burden of proof reflects the obligations introduced into the Slovak legal system
as a result of membership in the EU. This requirement arises from the need to ensure effective
protection of the rights of the weaker party to the dispute (i.e. the plaintiff). The aim is to provide
protection against the primary victimisation of the employee when the potential victim becomes
a real victim of discrimination, while providing protection against the victim's secondary
victimisation if they are not provided with a careful and sensitive approach to justice. The
purpose of the legal order in such disputes is primarily to guarantee the effective and real
enforcement of rights for the victims of discrimination.
In such litigation, therefore, the obligation to prove the facts of the case is transferred from the
plaintiff to the defendant. However, this transfer does not occur automatically, ex lege, i. e. a
simple statement by the plaintiff that they are (or have been) discriminated against is
insufficient. Some preconditions must be met for the burden of proof to be shifted. The
petitioner's argument must be so specific to the court that it can be properly inferred that there
has been direct or indirect discrimination against the petitioner.155 The petitioner's arguments
must be so indicative (which may include circumstantial evidence or even indications) that the
existence of discriminatory conduct may exist. This level of argument on the part of the
plaintiffs is a consequence of the fact that the plaintiff often suffers from a lack of evidence or
a lack of information. This means that they are often prevented from proving their claims in a
traditional way (for example, in writing), because they do not have access to this information
as an employee. It is therefore sufficient for them to prove prima facie discrimination.156
154

The defendant is required to prove that they have not infringed the principle of equal treatment if the plaintiff
informs the court of the facts from which it can reasonably be concluded that the principle of equal treatment has
been infringed.
155
In other words, the plaintiff’s subjective opinion on discrimination against them is not yet a reason to conclude
that there may have been a discriminatory practice against them. The same was stated in the decision handed down
by the Constitutional Court of the Slovak Republic in the proceedings under case no. IV. ÚS 16/09: the plaintiff's
subjective opinion on discrimination against them is not a reason to conclude that there may have been a
discriminatory practice against them. It is apparent from the national legislation that the burden of proof in disputes
concerning breach of the principle of equal treatment is not limited solely to the defendant but also applies to the
plaintiff. The plaintiff must, as a matter of priority, bear the burden of proving the facts from which it may be
inferred that there has been direct or indirect discrimination against them. The plaintiff must claim and at the same
time produce such evidence (bearing the burden of proof) from which it can reasonably be concluded that the
principle of equal treatment has been infringed. At the same time, they must claim that the motive for
discriminatory conduct is, for example, their race or ethnicity (origin). Only then does the burden of proof shift to
the defendant, who has the right to substantiate their claim that they did not infringe the principle of equal
treatment.
156
It follows from the decision of the Supreme Court of the Slovak Republic in case no. 5 Cdo 10/2011 from 3
October 2011 that the specified progression in the transfer of the burden of proof from the plaintiff to the
dependent must be considered obvious and indisputable. Whether the plaintiff in such a dispute bears their burden
of proof depends on the informative value of the evidence submitted by them. The plaintiff is therefore required,
in the first place, to prove prima facie intervention, not merely the plaintiff's assertion alone, regardless of their
internal convictions or their own feeling with respect to such interference. It follows that the produced evidence
should be of such descriptive value as to establish the existing objective circumstances of the case in which it can
be concluded at first sight (prima facie) that the principle of equal treatment (i.e. intervention) has been infringed.
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Demonstrating the above allegations is essentially concentrated in the beginning of the court
proceedings, meaning they must be duly substantiated primarily at this stage of the
proceedings. If that occurs, the obligation to prove that there has been no discriminatory
conduct passes to the defendant.157
Along with the discovery process for evidence, there is also the question of when the evidence
can be presented to the court in relation to the allegations. In general, the court will issue an
order terminating the discovery process once sufficient evidence is accumulated within the
court proceeding. From that moment on, the parties to the dispute may no longer submit new
evidence to the court within discovery; these proposals are not taken into account by the court
(this is the so-called legal / judicial concentration of the proceedings).
In view of the above considerations, where the plaintiff in an anti-discrimination dispute does
not have (and does not need) sufficient information, thus limiting the possibilities of submitting
evidence (resulting in the aforementioned reverse burden of proof), the rules on concentration
do not apply in anti-discrimination disputes. The aim is also to ensure equality (or the greatest
possible equality) of the instruments available to the parties to the dispute in this way, as the
person often discriminated against does not have access to the means of proof to apply them
properly and in a timely manner. Obstacles to the petitioner in terms of access to evidence
are therefore alleviated here by giving them the ability to exercise them until the decision on
the main proceedings has been delivered.
With regard to the principle of equality of the parties in court proceedings, the rule also applies
that the scope of the court's instructional obligation is relatively limited, when the court instructs
only on those procedural rights and obligations defined by law (i.e. the Code of Civil Disputes).
There is no instructional obligation here, for example, if a party to the dispute is represented
by a lawyer or has a second-degree legal education themselves. An exception to this rule is
enshrined in anti-discrimination disputes, where the court's duty to inform is extended to the
plaintiff because of their position as a disadvantaged party.
Following the filing of the action and the subsequent statement of the defendant, the court
shall inform the plaintiff in an appropriate manner of the possibilities of legal representation, of
At the same time, the plaintiff must claim that the unequal treatment was due to the defendant's motivation based
on the plaintiff's racial or ethnic origin; the plaintiff does not prove the motive behind the defendant’s conduct. If
the plaintiff does not show that they have been treated in an unusual way, that is to say, in a disadvantageous
manner (i.e. discriminatory), they cannot succeed in the dispute.
157
As stated by the Constitutional Court of the Slovak Republic in proceedings under case no. IV. ÚS 30/2019:
one specific aspect of anti-discrimination disputes is the reversal of the burden of proof in the dispute. In the case
of anti-discrimination disputes, the plaintiff does not have to prove a qualified reason for discrimination; rather,
it is sufficient to inform the court of the facts from which the reason for the discriminatory proceedings (e.g. race,
sex, age, etc.) can reasonably be inferred. It is for the defendant to prove that the principle of equal treatment has
not been infringed. However, the shift in the burden of proof is not automatic; it does not occur immediately when
the plaintiff declares they are discriminated against. It occurs only if the plaintiff submits facts based on which it
can be concluded that discrimination has in fact taken place. The plaintiff must prove that there has been a
difference in treatment between another comparable person (who is or may be in the same position as the plaintiff,
only with no legally protected discriminatory reason). It is also important to indicate the reason why the alleged
discrimination occurred and for which discrimination is prohibited. There must be a causal link between the
discriminatory reason and the disadvantage created.
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their procedural rights and obligations, of the evidence to be submitted, of the plaintiff's option
to seek an urgent or precautionary measure and other options, which are intended to
effectively protect the right to equal treatment. The legal expression of the moment when the
court instructs the plaintiff on the above legal remedies in order to balance the natural
imbalance between the parties to the anti-discrimination dispute is consistent with case law
according to which judicial activities, which include these instructional activities, must be
performed at the beginning of civil proceedings or in its immediate follow-up. Only such a
procedure on the part of a civil court is compatible with the fundamental right of a party to
proceedings without undue delay.158 The court must also provide instruction in a sufficiently
definite and comprehensible manner.
With regard to accessibility to judicial protection, we would like to make one more remark. In
Slovakia, it should be perceived as problematic that a court fee is required for filing an antidiscrimination action. According to item 7d of the scale of court fees: a) the petition to bring
an action for infringement of the principle of equal treatment, in which compensation for
reasonable financial compensation is not claimed, amounts to a court fee of EUR 66; b) the
petition for infringement proceedings for breach of the principle of equal treatment for nonpecuniary damage shall be a court fee of EUR 66 and a fee of 3% of the amount of nonpecuniary damage claimed, up to a maximum of EUR 16,596.50. The court fee is payable on
the day the action is brought.
According to the Supreme Court of the Slovak Republic, court proceedings in matters related
to violation of the principle of equal treatment are not covered by the exemption from court
fees. At the same time, the Supreme Court stated that it was in accordance with Slovak law if
the court did not stay the proceedings until the Court of Justice of the European Union
considered whether the fee for the application complies with the requirements of Council
Directive 2000/78/EC of 27 November 2000 so that effective protection against discrimination
is available to all persons who feel harmed by non-compliance with the principle of equal
treatment. According to the Court, the purpose of a reference for a preliminary ruling before
the Court of Justice of the European Union under Article 267 of the Treaty on the Functioning
of the European Union is to ensure the uniform interpretation and application of Community
law and not the settlement of specific disputes.159
In addition to the above-mentioned protection provided in the area of private law relations, the
state also provides protection against discrimination through mechanisms of state coercion,
and in particular mechanisms of repressive action. We find these instruments in the area of
criminal law and administrative law. These instruments will be applied in cases of the most
serious infringements which
a) take the form of public incitement to violence or hatred against a group of persons
or individuals, inter alia, for reason of their sexual orientation, or
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Decision of the Constitutional Court of the Slovak Republic, case no. II. ÚS 67/02.
Decision of the Supreme Court of the Slovak Republic, case no. 2 Cdo 52/2012 of 27 September 2012.
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b) if means are used to defend, promote or incite hatred, violence or unjustifiably
different treatment of a group of persons or an individual for reason of, inter alia,
their gender identity or their sexual orientation.
Act No. 300/2005 Coll., the Criminal Code, as amended, regulates the criminal offence of
incitement to national, racial and ethnic hatred in §424. According to this provision, anyone
who publicly incites violence or hatred against a group of persons or individuals because of
their actual or alleged affiliation with any race, nation, nationality, ethnic group, for their true
or alleged origin, colour, sexual orientation, religion or because that they are non-religious, or
publicly incite restrictions on their rights and freedoms, shall be punished by imprisonment for
up to three years.
The offender is punished by imprisonment for two to six years if they commit this act for a
special motive. A special motive (§140 of the Criminal Code) means committing a criminal
offence, inter alia, of hatred against a group of persons or an individual for their actual or
alleged affiliation with a race, nation, nationality, ethnic group, for their actual or alleged origin,
skin colour, sex, sexual orientation, political opinion or religion. Proceedings for guilt and
punishment for this crime are conducted by the court.
Less serious conduct is then considered a misdemeanour. Offences are not investigated by
the courts, but by public authorities. According to Act no. 372/1990 Coll. on Offences as
amended, an offence of extremism pursuant to §47a shall be committed by a person who,
inter alia, uses in public a written, graphic, visual, audio or visual-audio manifestation
defending, supporting or inciting hatred, violence or unjustifiably different treatment against a
group of persons or an individual because of their affiliation with any race, nation, nationality,
colour, ethnic group, origin, or religion. A fine of up to EUR 500 may be imposed for this
offence.
As part of the definition of these facts, we have encountered in practice a certain problem,
which is in principle specific to Slovak and which arises from the Slovak language. The
interpretation of the term gender is at issue. This term is misinterpreted in the commentary
literature on the Criminal Code and the Offences Act, in its literal sense. The term gender
(Slovak: “rod”) in Slovak means "a community of descendants coming from one grandparent,
a generation", more akin to a family or clan. Traditionally, „rod“ refers to persons of aristocratic
origin, i.e. a “blue-blood”. However, it was not in the legislator's interest in these cases to
protect these persons in particular (this makes no sense in essence if we look at other reasons
defined in the facts, such as nationality, colour, ethnic group, etc.), but to protect that which is
expressed the word gender in English. The notion of gender origin must therefore in fact be
interpreted as psychological / social gender and not biological sex.
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Spain

The issue of legal protection against discrimination in the Kingdom of Spain (further only
“Spain”) is affected by several factors. First of all is the fact that Spain is committed to the
principles of democracy and the rule of law, and second of all, that Spain is member of several
international organizations whose mission is to define and subsequently ensure the standard
of protection of human rights and fundamental freedoms in the international context.
Membership in human rights organizations at the same time also sets a minimum standard of
protection of human rights in the national context.
Spain is a member of the United Nations (it has been a member since 14 December 1955),
the Council of Europe (a member since 25 November 1977), the European Union (a member
since 1 January 1986) as well as the OECD (Spain is one of the co-founding countries of the
OECD; the founding treaty was signed on 14 December 1960 and membership was
established on 3 August 1961). Spain was also a member of the OEEC, which was established
in 1948 (Spain was a member of this organization in 1959).
From the viewpoint of legislation in Spain, it should be said that Spanish legislation comes
from the constitutional level, which is completed by laws. In terms of the division of power, the
administration of public matters is divided into a central government, autonomous regions and
local government. Legal regulation of the prohibition of discrimination and the principle of equal
treatment comes from the Constitution and is supplemented on the legal level. From the point
of view of the Constitution of Spain, it needs to be said that the Constitution defines who
exercises what competencies. In relation to our project, it needs to be emphasized that the
competence in terms of measures that ensure non-discrimination lies with the state (the
central government).160 For the sake of completeness, it should be added that the Spanish
Constitution also defines so-called organic law, when it determines which areas need to be
regulated at the legal level in the form of organic law. This in principle is as equally binding as
“ordinary” law; however, it is passed by an absolute majority in the Congress of Deputies.161
The competencies of the central government include areas such as civil, labour and
procedural legislation. Although autonomous regions may also act in some areas, their
legislation is in principle complementary to that on the national level. If a conflict arises
between these subjects (over what is in whose competence), then the Constitutional Court is
authorised to decide over such a dispute.162
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Article 149 of the Spanish Constitution.
Article 81 of the Spanish Constitution: (1) Organic laws are those relating to the development of fundamental
rights and public liberties, those which establish Statutes of Autonomy and the general electoral system, and other
laws provided in the Constitution. (2) 2. The passing, amendment or repeal of the organic laws shall require an
absolute majority of the members of Congress in a final vote on the bill as a whole.
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Article 161(1)(d) of the Spanish Constitution.
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Legislation on the legal level is in principle based on and in conformity with supranational
(international documents). International treaties, declared and published, become a part of
Spanish national law.163 Furthermore, according to Article 10 (2) of the Spanish
Constitution, provisions relating to the fundamental rights and liberties recognised by the
Constitution shall be construed in conformity with the Universal Declaration of Human Rights
and international treaties and agreements thereon ratified by Spain. This is a general rule of
interpretation regarding human rights and freedoms, when Spain recognizes international law
as the source of interpretation of the provisions of national law in relation to fundamental
human rights.
In the first part of the report, we will focus on the constitutional level of non-discrimination and
the principle of equal treatment. From this level, the following articles of the Spanish
Constitution need to be mentioned: Article 1, Article 9.2, Article 14, Article 23, Article 35,
Article 53, Article 149.
Article 1 of the Spanish Constitution, which perceives Spain as a social and democratic state
subject to the rule of law, is very important in this regard. In Article 1 the fundamental values
on which Spain is built and which form the basic interpretive rule for legislation and which
commit the legislator to respect these values in its action, are defined. What’s more, Article 1
explicitly mentions equality as a fundamental value. According to Article 1 (1) of the Spanish
Constitution, Spain is hereby established as a social and democratic State, subject to the rule
of law, which advocates as the highest values of its legal order, liberty, justice, equality and
political pluralism.
The values of the rule of law and equality are further emphasized by the Constitution in
Article 9.1, which provides a more detailed definition of the rule of law, where according to
this provision: citizens and public authorities are bound by the Constitution and all other legal
provisions. The aspect that the Constitution commits to respect the legal order of both natural
persons (citizens) and public authorities is also important here. Article 9.2 defines the
promotion of freedom, equality and citizens’ participation by public authorities. According to
this provision, it is the responsibility of public authorities to promote conditions ensuring that
freedom and equality of individuals and the groups to which they belong are real and effective,
to remove the obstacles preventing or hindering their full enjoyment, and to facilitate the
participation of all citizens in political, economic, cultural and social life. The given article
regulates the obligation for public authorities to actively approach the promoting of equality
between individuals. Here this is matter of choosing active strategies that help to achieve this
value and not remain passive and maintain the status quo.
Article 9.2 of the Spanish Constitution is a precept that establishes the obligation of the public
powers to carry out actions aimed at achieving material equality between individuals,
regardless of their social situation. Therefore, it is not a question of the constitutional provision
of equality before the law (which is found in Article 14) but rather constitutes a mandate to
the public powers that may carry out policies and measures that favour certain groups,
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historically vulnerable or marginalized, in order that their situation of material inequality is
softened or compensated through more favourable special treatment.
In relation to the concept of the citizen as used by the Spanish Constitution, it is also necessary
to mention the rule of interpretation, which follows from Article 3 of Organic Act No. 4/2000
of 11 January 2000 on the Rights and Freedoms of Foreigners in Spain and their Social
Integration164 and which in principle guarantees the identical standing even for foreigners
located on the territory of Spain, namely in connection with the application (for example) of
rights under another important article of the Spanish Constitution, namely Article 14.
The principle of equality before the law is regulated primarily in Article 14 of the Constitution.
According to this provision, Spaniards are equal before the law and may not in any way be
discriminated against on account of birth, race, sex, religion, opinion or any other personal or
social condition or circumstance. This is a binding principle both for the legislative power
(equality before the law) and for the authorities that apply the law and laws in Spain (equality
in the application of the law). The Constitutional Court includes sexual orientation under “any
other condition or personal or social circumstance”. This comes from Constitutional Court
Judgment No. 41/2006 of 13 February 2006: in this individual appeal for protection the Court
concludes that the claimant’s right not to be discriminated against for being a homosexual is
violated by his dismissal from work.165
In relation to the principle of equality, Article 23.2 of the Spanish Constitution declares the
principle of equality in access to public functions and positions: They (citizens) likewise have
the right to access on equal terms to public office, in accordance with the requirements
determined by law. This right can be perceived on two levels, which are the principle of equal
access to public service (all citizens have the right to access public employment in accordance
with the constitutional principles of equality, merit and capacity – see Article 55 of Royal
Legislative Decree No. 5/2015 of 30 October, which approves the revised text of the Act on
the Basic Statute of Public Employees), and as principle of equal access to public office,
which constitutes equal access in passive suffrage, that is, to be elected as a public
representative through democratic elections.
Regarding equality in labour relations, special mention needs to be made of Article 35 of the
Constitution, which regulates the right to work. According to Article 35.1, all Spaniards have
the duty to work and the right to employment, to free choice of profession or trade, to
advancement through their work, and to sufficient remuneration for the satisfaction of their
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The Rights of Foreign Nationals and the Interpretation of the Regulations.
1. Foreign nationals in Spain shall enjoy the rights and freedoms recognized in Title I of the Constitution in the
terms established in International Treaties, in this Act, and in those which control the exercise of each of them.
As a general interpretive criterion, it is understood that foreign nationals exercise the rights granted to them by
this Act in conditions of equality with Spaniards.
2. The regulations relating to the fundamental rights of foreign nationals shall be interpreted in accordance with
the Universal Declaration of Human Rights and with the International Treaties and Agreements on these same
issues which are applicable in Spain, the profession of religious beliefs or diverse ideological or cultural
convictions not being allowed as a justification for actions or conduct contrary to the same.
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See https://fra.europa.eu/sites/default/files/fra_uploads/1529-access-to-justice-2011-country-ES.pdf, p. 7.
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needs and those of their families; moreover, under no circumstances may they be
discriminated against on account of their gender.
Regarding the principle of non-discrimination in the field of the right to work, it seems to
regulate only the prohibition of one type of discrimination (based on gender), which is a more
restrictive formula when compared to Article 14, which prohibits any type of discrimination
(discrimination based on birth, race, sex, religion, opinion or any other personal or social
condition or circumstance). However, the Spanish Constitutional Court in Judgement STC No.
31/1984 indicated that Article 35 does not imply a reduction in the scope of the principle of
non-discrimination in labour relations. If not, on the contrary, since the principle of equality in
the workplace implies the elimination of “any discrimination based on personal or social
circumstances”; modalities of discrimination are expressly mentioned in Article 35 of the
Spanish Constitution or they are included within the generic formula with Article 14 of the
Spanish Constitution. Thus, ordinary legislation, as will be shown later, provides for a detailed
enumeration of the causes of discrimination in access to employment.
Procedural guarantees are regulated by Article 53 of the Spanish Constitution. Pursuant to
Article 53.1 of the Spanish Constitution, the rights and liberties recognised in Chapter Two of
the present Title (i.e. Article 14) are binding for all public authorities. Pursuant to Article 53.2
of the Spanish Constitution, any citizen may assert his or her claim to the protection of liberties
and rights recognised in Article 14 and in Section 1 of Chapter Two by means of a preferential
and summary procedure in the ordinary courts and, when appropriate, by submitting an
individual appeal for protection to the Constitutional Court. This latter procedure shall be
applicable to conscientious objection as recognised in Article 30.
The jurisdictional protection of fundamental rights and public freedoms before ordinary courts
is implemented through a special, preferential and summary procedure, as prescribed in
section 2 of Article 53. In the words of the Constitutional Court, “preference implies absolute
priority on the part of the norms that regulate the functional competence or dispatch of cases;
by summary, as the doctrine has emphasized, it is not possible to resort to their technical
sense (since the jurisdictional protection processes are not summary, but special), but rather
to its vulgar meaning as equivalent to speed”.166
The Spanish Constitution provides that all fundamental rights are protected by the ordinary
courts of law (Article 53). This protection will be made effective, in the first place, by a special
preferential and summary procedure that is regulated by the main procedural laws for all types
of jurisdiction: civil (Act No. 1/2000 of 7 January 2000 on Civil Procedure), criminal (the
Criminal Procedure Act of 14 September 1882, modified by Act No. 8/2002 of 24 October
2002), labour (Act No. 36/2011 of 10 October 2011 regulating Social Jurisdiction) or
administrative (Act No. 29/1998 of 13 July 1998 regulating the Administrative Courts).
Moreover, appeals for protection in respect of such rights may be lodged at the Constitutional
Court once ordinary proceedings have been exhausted.167
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See Constitutional Court Judgement STC No. 81/1992.
See https://www.equalitylaw.eu/downloads/5227-spain-country-report-non-discrimination-2020-1-56-mb, p.
64.
167

This project is funded by the European Union. The content of this document represents the views of the author only and it is his/her sole
responsibility; it cannot be considered to reflect the views of the European Commission or any other body of the EU. The European Commission
does not accept any responsibility for use that may be made of the information it contains.

From the point of view of legal regulation (i.e. ordinary law-making), Act No. 62/2003 of 30
December on Fiscal, Administrative and Social Measures is of great importance in relation to
the principles of non-discrimination and the principle of equal treatment.168 On the basis of this
regulation, Directive 2000/43/EC as well as Directive 2000/78/EC have been implemented.
However, the implementation of Directive 2000/78/EC was done through a large number of
laws that developed and adapted Spanish legislation to the Directive, including their provisions
and mechanisms in Spanish legislation. The first step consisted mainly of Act No. 62/2003 of
30 December 2003 on Fiscal, Administrative and Social Measures. Other legislation which
has been adapted to the requirements of the directive are Act No. 7/2007 of 12 April on the
Basic Statute of Public Employees, Act No. 20/2007 of 11 July on the Statute of Self-Employed
Workers, Act No. 55/2003 of 16 December on the Framework Statute of Health Service Staff,
Act No. 31/2006 of 18 October on Participation of Workers in European Public Limited
Companies and Cooperatives, Organic Act No. 11/2007 of 22 October on the Rights and
Duties of the Civil Guard (military police) and Organic Act No. 12/2007 of 22 October on
Disciplinary Regime for the Civil Guard concerning Military Careers. Some terminological
precisions were also introduced by Organic Act No. 3/2007 of 22 March on Effective Equality
of Women and Men.169 The last mentioned Act, Organic Act No. 3/2007, is important in regard
to assessing discrimination in terms of prohibiting different treatment of women and men.170
The principles of non-discrimination and equal treatment are regulated in the third part of Act
No. 62/2003, specifically in Articles 27 to 43. The purpose of this chapter is to establish
measures for the real and effective application of the principle of equal treatment and nondiscrimination, in particular by reason of racial or ethnic origin, religion or convictions,
disability, age or sexual orientation, in the terms that in each of its sections are established.
This chapter is applicable to all people, both in the public sector and in the private sector.171
In Act No. 62/2003 the basic concepts, such as what is understood by the principle of equal
treatment, direct discrimination and indirect discrimination, are defined. Harassment as well
as an order to discriminate is also considered discriminatory conduct. The principle of equal
treatment is the absence of any direct or indirect discrimination based on a person’s racial or
ethnic origin, religion or belief, disability, age or sexual orientation. Direct discrimination occurs
when a person is treated less favourably than another in a similar situation for reasons of racial
or ethnic origin, religion or convictions, disability, age or sexual orientation. Indirect
discrimination means when a legal or regulatory provision, a conventional or contractual
clause, an individual agreement or a unilateral decision, apparently neutral, may cause a
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Ley 62/2003, de 30 de diciembre, de medidas fiscales, administrativas y del orden social, see
https://www.boe.es/buscar/act.php?id=BOE-A-2003-23936.
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https://fra.europa.eu/sites/default/files/fra_uploads/country-study-lgbt-legal-update-2014-es.pdf, p. 19.
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Ley Orgánica 3/2007, de 22 de marzo, para la igualdad efectiva de mujeres y hombres, see
https://www.boe.es/buscar/act.php?id=BOE-A-2007-6115. Women and men are equal in human dignity, and
equal in rights and duties. The purpose of this Act is to make effective the right to equal treatment and
opportunities between women and men, in particular by eliminating discrimination against women, whatever their
circumstance or condition, in any of the spheres of life and, singularly, in the political, civil, labour, economic,
social and cultural spheres, in the development of Articles 9.2 and 14 of the Constitution, to achieve a more
democratic, fairer and more cohesive society (Article 1).
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Article 27 of Act No. 62/2003.
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particular disadvantage to a person compared to others due to their racial or ethnic origin,
religion or convictions, disability, age or sexual orientation, provided that they objectively do
not respond to a legitimate purpose and that the means to achieve this purpose are not
adequate and necessary.172
The national Act on Discrimination does not define the term “sexual orientation”, and neither
does the Workers’ Statute or the Criminal Code. Constitutional Court Decision STC No.
41/2006, in PC v. Alitalia Italian Airlines, recognises that “sexual orientation” is a protected
ground under Article 14 of the Spanish Constitution. However, the Constitutional Court does
not define “sexual orientation”.173
Spanish law does not recognize and does not resolve the treatment of cases of multiple
discrimination,174 nor does it directly regulate neither discrimination on the basis of
assumption, nor discrimination by association. Act No. 62/2003 also provides for an exception
to observing the principle of equal treatment. According to Article 34.2, differences in
treatment based on a characteristic related to any of the causes referred to in the preceding
paragraph (i.e. racial or ethnic origin, religion or beliefs, disability, age or sexual orientation of
a person) shall not constitute discrimination when, due to the nature of the specific
professional activity in question or the context in which it is carried out, said characteristic
constitutes an essential and determining professional requirement, provided that the objective
is legitimate and the requirement proportionate. Therefore, an exception is possible only on
grounds of genuine and determining professional requirements.175
From the viewpoint of the individual definitions of concepts, it should be noted that Act No.
62/2003 does not regulate in the case of direct discrimination, acts or omissions during which
a person was treated or could have been treated with another person in a comparable
situation. In relation to indirect discrimination, it in turn does not state that this may relate also
to a certain practice. These differences in the literalness of the transposition of the directives
have no practical legal consequences, since the jurisprudence interprets indirect
discrimination in the same sense as the European directives. See, for example, Constitutional
Court Decision No. 61/2013, 14 March 2013.176
The protection provided by the laws of Spain relates to natural persons (regardless of their
nationality) as well as to legal entities, and protection is provided in both the public and private
sectors. From the above it follows that the principle of equal treatment also applies to the
working environment. This is also emphasized by Article 34 of Act No. 62/2003, according to
which this section (i.e. measures on equal treatment and non-discrimination at work) aims to
establish measures so that the principle of equal treatment and non-discrimination is real and
effective in access to employment, membership and participation in trade union and business
172

Article 28 of Act no. 62/2003.
https://www.equalitylaw.eu/downloads/5227-spain-country-report-non-discrimination-2020-1-56-mb, p. 19.
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An exception is Article 20 of Organic Act No. 3/2007. This article is, however, focused preferentially on the
creation of statistical information and studies by public authorities.
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Also, compare with Article 17 of RLD No. 2/2015 according to which exclusions, reservations and preferences
to be hired freely may be established by law.
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https://www.equalitylaw.eu/downloads/5227-spain-country-report-non-discrimination-2020-1-56-mb, p 21.
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organizations, working conditions, professional promotion and occupational and continuous
professional training, as well as access to self-employment and professional practice and the
incorporation and participation in any organization whose members carry out a specific
profession. For the purposes of these provisions, the principle of equal treatment supposes
the absence of any direct or indirect discrimination on the basis of racial or ethnic origin,
religion or beliefs, disability, age or sexual orientation of a person.
These rules are also reflected in two important labour law documents, namely Royal
Legislative Decree No. 2/2015, of 23 October, approving the revised text of the Act on the
Workers’ Statute (RLD No. 2/2015)177 and Royal Legislative Decree No. 3/2015 of 23 October,
which approves the revised text of the Employment Act (RLD No. 3/2015).178 RLD No. 2/2015
regulates labour law in Article 4. According to Article 4.2(c), in an employment relationship,
workers have the right not to be directly or indirectly discriminated against for employment, or
once employed, for reasons of sex, marital status, age within the limits set by this law, racial
or ethnic origin, social condition, religion or beliefs, political ideas, sexual orientation, affiliation
or not to a union, as well as for reasons of language, within the Spanish state.179 RLD No.
3/2015, in Article 2, in turn, regulates the basic objectives of employment policy. According to
this article, the following are included in these objectives: a guarantee of effective equality of
opportunities and non-discrimination, taking into account the provisions of Article 9.2 of the
Spanish Constitution, in access to employment and in the actions aimed at obtaining it, as well
as the free choice of profession or trade without that any discrimination may prevail, in the
terms established in Article 17 of the revised text of the Workers’ Statute Law. Said
principles shall apply to nationals of Member States of the European Economic Area and,
under the terms determined by the regulations governing their rights and freedoms, to other
foreigners (Article 2(a)) and to ensure adequate labour integration policies aimed at those
groups that present greater difficulties in finding work, especially young people, women,
people with disabilities and long-term unemployed, over 45 years of age (Article 2(d)).
The mentioned Article 17 of RLD No. 2/2015 regulates the right not to be discriminated against
in employment relationships. According to the given article regulatory precepts, the clauses of
the collective agreements, individual agreements and the unilateral decisions of an employer
that give rise to employment, as well as in the matter of remuneration, hours and other working
conditions, shall be deemed null and void in situations of direct or indirect unfavourable
discrimination based on age or disability or situations of direct or indirect discrimination based
on sex, origin, including racial or ethnic, marital status, social status, religion or beliefs, political
ideas, orientation or sexual condition, adherence or not to trade unions and their agreements,
kinship ties with people belonging to or related to the company and language within the
Spanish state. Orders to discriminate and an employer’s decisions that involve unfavourable
treatment of workers as a reaction to a claim made in a company or to an administrative or
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Real Decreto Legislativo 2/2015, de 23 de octubre, por el que se aprueba el texto refundido de la Ley del
Estatuto de los Trabajadores, see https://www.boe.es/buscar/act.php?id=BOE-A-2015-11430.
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Real Decreto Legislativo 3/2015, de 23 de octubre, por el que se aprueba el texto refundido de la Ley de
Empleo, see https://www.boe.es/buscar/act.php?id=BOE-A-2015-11431.
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This text was inserted into RLD 2/2015 on the basis of Article 37 of Act No. 62/2003.
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judicial action intended to demand compliance with the principle of equal treatment and nondiscrimination will also be null and void.
In line with the constitutional order to public authorities to take an active approach to the
promotion of equality between individuals (Article 9.2 of the Spanish Constitution), Act No.
62/2003 provides for a positive commitment which guarantees the real enforceability of Article
9.2. Article 35 of Act No. 62/2003 deals with discrimination in employment and in relation to
occupation, and provides that, “with a view to ensuring full equality on the grounds of racial or
ethnic origin, religion or belief, disability, age or sexual orientation, the principle of equality
shall not prevent maintaining or adopting specific measures in favour of certain groups in order
to prevent or compensate for disadvantages that they may encounter”. Article 42 of Act No.
62/2003 provides that “collective agreements may include measures intended to fight against
every form of employment discrimination, to encourage equality of opportunity and to prevent
harassment on the grounds of racial or ethnic origin, religion or belief, disability, age or sexual
orientation”.180
The enforceability of the principle of non-discrimination can be viewed in several ways, which
can be described as administrative, alternative and judicial. In relation to administrative,
reference should be made to Act No. 23/2015, of 21 July, on Organizing the Labour and Social
Security Inspection System.181 Pursuant to this Act, the Labour and Social Security
Inspectorate is an institution. Act No. 23/2015 is a part of the set of measures adopted by the
Government for the rationalization, simplification and modernization of public administration.
The Labour and Social Security Inspectorate, as a public service, is in charge of monitoring
and controlling social regulations, contributes decisively to the preservation of the rights of
workers which the labour legislation establishes, and to the maintenance of the social
protection system for which it must adequately plan its surveillance and control activity,
especially in those areas in which there is a high demand from citizens, such as those related
to the labour hiring regime, the duality of the labour market, access to jobs and the execution
of the labour provision in conditions of equality and non-discrimination, the right to safety and
health at work and the guarantee and survival of a public Social Security scheme. The
Inspectorate fulfils, e.g. the following task: it monitors and demands compliance with the legal
and regulatory norms and the content of collective agreements and agreements in the area of
norms regarding protection and promotion of equal treatment and opportunities and nondiscrimination at work.
When it comes to alternative dispute resolution – as regards employment –Articles 63 to 68 of
Act No. 36/2011 of 10 October 2011 regulating Social Jurisdiction182 provide a compulsory
conciliation procedure, which is to be followed before any judicial appeal is lodged.183 The
conciliation procedure does not prevent the applicant from taking legal action if it does not end
with an arbitral award. However, compulsory conciliation is no requirement in order to take
180
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legal action in the case of complaints regarding a violation of the right to freedom of
association. The legal doctrine assumes that this exception also applies to complaints related
to other fundamental rights (such as the right to non-discrimination), although this is not
expressly provided for by the Act.184
The Spanish Constitution provides that all fundamental rights are protected by the ordinary
courts of law (Article 53). This protection will be made effective, in the first place, by a special
preferential and summary procedure that is regulated by the main procedural laws for all types
of jurisdiction: civil (Act No. 1/2000 of 7 January 2000 on Civil Procedure), criminal (Criminal
Procedure Act of 14 September 1882, modified by Act No. 8/2002 of 24 October 2002), labour
(Act No. 36/2011 of 10 October 2011 regulating Social Jurisdiction) or administrative (Act No.
29/1998 of 13 July 1998 regulating the administrative courts). Moreover, appeals for protection
in respect of such rights may be lodged at the Constitutional Court once ordinary proceedings
have been exhausted (Organic Act No. 2/1979 of 3 October 1979 on the Constitutional Court,
modified by Organic Act No. 6/2007 of 24 May 2007).185
Victims of discrimination may also be represented by non-governmental organizations in court
proceedings, but these cannot intervene in the proceedings as a secondary participant. These
organizations may file an actio popularis, but this is only explicitly guaranteed in the field of
criminal law, although it is recognized as permissible in other areas, though the necessary
case law has not yet been established.186
A reverse burden of proof applies in court proceedings, as regulated by Article 36 of Act No.
62/2003: in those processes of the civil jurisdictional order and the contentious-administrative
jurisdictional order in which the claimant’s allegations are deduced from the existence of wellfounded indications of discrimination based on racial or ethnic origin, religion or convictions,
disability, age or the sexual orientation of the people with respect to the matters included in
the scope of this section, the defendant will be responsible for providing an objective and
reasonable justification, sufficiently proven, of the measures taken and their proportionality.
This provision is fully in line with Article 96 of Act No. 36/2011, of 10 October, regulating social
jurisdiction:187 in those processes in which the claimant’s allegations show the existence of
well-founded indications of discrimination based on sex, sexual orientation or identity, racial
or ethnic origin, religion or convictions, disability, age, harassment and in any case. In another
case of violation of a fundamental right or public freedom, the defendant will be responsible
for providing an objective and reasonable justification, sufficiently proven, of the measures
adopted and their proportionality.
Any worker (...) may seek the protection of fundamental rights and public freedoms, including
the prohibition of discriminatory treatment and harassment through Article 177 of Act No.
36/2011. The action, in addition to the general requirements established in this Act, must
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clearly state the facts constituting the violation, right or freedom infringed upon and the amount
of the compensation sought, where appropriate, with the adequate specification of the various
damages. In the same document filing the claim, the claimant may request suspension of the
effects of the contested act, as well as the other measures necessary to ensure the
effectiveness of the judicial protection that may be agreed upon in the judgment. Once the
claim is accepted for processing, the court clerk will summon the parties for the acts of
conciliation and trial in accordance with the criteria established in Article 82, which must take
place within the non-extendable period of five days following the admission of the claim. The
judgment will declare whether there is a place for the requested judicial protection and declare
the existence or nonexistence of violation of fundamental rights and public freedoms, (...)
declare nullity of the actions of the employer, employer association, public administration or
any other person, entity or public or private corporation, order the immediate cessation of
actions contrary to fundamental rights or public freedoms. When the judgment declares the
existence of a violation, the judge must rule on the amount of compensation.188
In terms of sanctions and claims that arise from a person being discriminated against,
reference should be made to Royal Legislative Decree No. 5/2000, of 4 August, which
approves the revised text of the Act on Violations and Sanctions in Social Matters.189 This Act
identifies the following as very serious illegal acts:
a) unilateral decisions of the company that imply unfavourable direct or indirect discrimination
due to (...) sex, (...), sexual orientation, (...), as well as the decisions of the employer that
involve unfavourable treatment of workers as a reaction to a claim made in the company or to
an administrative or judicial action aimed at demanding compliance with the principle of equal
treatment and non-discrimination (Article 8(12)),
b) harassment for reasons of (...) sexual orientation and harassment for reasons of sex, when
they occur within the scope of business management powers, regardless of the active subject
himself, provided that, known to the employer, he had not adopted the necessary measures
to prevent it (Article 8(13bis)),
c) decisions adopted in application of the act on the involvement of workers in European jointstock companies and cooperatives, which contain or involve any type of direct or indirect
discrimination that is unfavourable due to (...) gender, (...) sexual orientation (...) (Article
10bis(2)(d)),
d) request personal data in the selection processes or establish conditions, through
advertising, dissemination or by any other means, that constitute discrimination for access to
employment on grounds of sex, (...) sexual orientation (...) (Article 16(c)).
Moreover, the Criminal Code is applicable. Criminal Code (Organic Act No. 10/1995, 23
November 1995) specifies, as a general aggravating circumstance, the commission of any
offence “motivated by (...) gender or sexual orientation (…)” (Article 22). Article 314 provides

188

See Article 177-183 of Act No. 36/2011.
Real Decreto Legislativo 5/2000, de 4 de agosto, por el que se aprueba el texto refundido de la Ley sobre
Infracciones y Sanciones en el Orden Social, see https://www.boe.es/buscar/act.php?id=BOE-A-2000-15060.
189

This project is funded by the European Union. The content of this document represents the views of the author only and it is his/her sole
responsibility; it cannot be considered to reflect the views of the European Commission or any other body of the EU. The European Commission
does not accept any responsibility for use that may be made of the information it contains.

for ”imprisonment from six months to two years or a fine of 12 to 24 months” (with a daily fee
that can range from EUR 2 to EUR 400) for those “that do not restore a situation of equality in
accordance with the law when required to do so or following an administrative penalty, making
good any corresponding financial loss” when employers have been convicted for “serious
discrimination in a public or private workplace, against a person for reason of their (...) gender,
sexual orientation, (...)”. The Criminal Code expressly punishes offences against fundamental
rights and civil liberties. To accommodate (and transpose) Council Framework Decision
2008/913/JHA of 28 November 2008 on combating certain forms and expressions of racism
and xenophobia by means of criminal law, Organic Act No. 1/2015129 has amended the
Criminal Code, in particular Articles 510,190 511191 and 512192.193

190

Article 510 of the Criminal Code provides for prison sentences of one to four years and a fine (the fine is
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United Kingdom of Great Britain and Northern Island

The issue of legal protection against discrimination in the United Kingdom of Great Britain and
Northern Ireland (hereinafter only the “United Kingdom” or the “UK”) is influenced by several
factors. The United Kingdom is made up of four nations, namely England, Scotland, Wales
and Northern Ireland. Great Britain consists of England, Scotland and Wales (hereinafter
referred to as “GB”). The United Kingdom is a unitary parliamentary democracy and a
constitutional monarchy. Unlike the other states in this report, the United Kingdom is a great
peculiarity in that it does not have a written constitution (it is a so-called unwritten constitution).
The constitutional law of the UK is regarded as consisting of statute law on the one hand and
case law on the other, whereby judicial precedent is applied in the courts by judges interpreting
statute law. A third element consists of constitutional conventions which do not have statutory
authority but nevertheless have binding force. Much of the relationship between the Sovereign
and Parliament is conventional rather than statutory.194 However, it is also true for the UK that
the legal order is also made up of international treaties. The United Kingdom is also a part of
international organizations (in the case of several of which it is one of the founding members),
whose mission is to define and subsequently ensure the standard of protection of human rights
and fundamental freedoms in the international context. Membership in human rights
organizations also sets a minimum standard of protection of human rights in the national
context.
The UK is one of the founding members of the United Nations (full membership since 24
October 1945, i.e. the date of entry into force of the UN Charter) and one of the five countries
that are permanent members of the UN Security Council. The UK is likewise one of the 19
founding countries of the OECD, when it signed the Convention on the Organization for
Economic Co-operation and Development on 14 December 1960. The United Kingdom is also
one of the founding members in relation to the Council of Europe (the UK became a member
on 5 May 1949). The United Kingdom was also a member of the EU from 1 January 1973 to
31 January 2020.
Given the fact that the UK does not have a written constitution, it is not possible to talk about
the constitutional aspect, or about the constitutional foundations of the principle of equal
treatment and non-discrimination. The same conclusion applies to the list of constitutionally
guaranteed rights; since the UK has no written constitution, we do not even find an enshrined
general charter of rights in its legal order. The UK has, however, ratified many international
treaties that address the given issue. In principle, an international treaty must be ratified in
order to be applicable in the UK environment. This also applies, for example, to the European
Convention for the Protection of Human Rights and Fundamental Freedoms, which was
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ratified under the Human Rights Act 1998.195 For the sake of completeness, it needs to be
added that the UK did not ratify Protocol no. 12 to this Convention.
The foundations of protection against discrimination are left to the legislature in the UK
environment. Laws are in this case principally in line with European directives, in some
respects even granting wider protection to individuals.
All UK-wide law-making powers are vested in the Westminster Parliament, which legislates
through both primary legislation (Acts of Parliament) and secondary laws (Statutory
Instruments). These laws are subsequently ‘interpreted’ by the courts to create a body of
case law which is based on the binding rules of legal precedent. The Westminster Parliament
can only legislate in the areas which have not devolved to the Scottish Parliament, the Welsh
Assembly or the Northern Ireland Assembly. However, it can legislate in those areas where
one of those legislatures consents to legislation being passed on its behalf. Of importance in
this context is that equalities legislation in Scotland and Wales is reserved to the Westminster
Parliament - in other words it is only Westminster that can legislate in the area of equalities for
England, Wales and Scotland. For Northern Ireland, the Northern Ireland Assembly has
competence to legislate in the area of equalities.196
It is thus necessary to mention here in particular the Equality Act 2010197 and in the case of
Northern Ireland several other documents, namely: the Sex Discrimination (Northern
Ireland) Order 1976,198 the Equality Act (Sexual Orientation) Regulations (Northern
Ireland) 2006,199 Employment Equality (Sexual Orientation) Regulations (Northern
Ireland) 2003.200 In the following section, attention will be paid mainly to the legislation found
in the Equality Act 2010; Northern Ireland’s legislation will only be mentioned in terms of
differences from the Equality Act 2010.
When it comes to personal and material scope, several remarks should be noted. In the UK,
there are no residence or citizenship/nationality requirements for protection under the relevant
national laws transposing the directives. Hounga v Allen and another [2014] UKSC 47
confirms that protection against discrimination covers those with irregular or undocumented
migration status). (...) The personal scope of anti-discrimination law generally covers legal and
natural persons for the purpose of protection against discrimination. In relation to the Equality
Act 2010 it has been confirmed that companies are protected as legal persons (Employment
Appeal Tribunal, EAD Solicitors LLP and Ors v Abrams UKEAT/0054/15/DM, 05.06.2015).
For Northern Ireland judicial interpretation would be required. The personal scope of antidiscrimination law covers all natural and legal persons for the purpose of liability for
discrimination. There has never been any doubt that the discriminator, as employer, provider
of goods and services, provider of education or training, etc. may be a natural or a legal person
195
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though it is not spelled out explicitly in the legislation (and would not be expected to be
expressly provided). The personal scope of national law covers the private and public sectors
including public bodies for the purpose of protection against discrimination. There is no
relevant legal distinction between the two, so the legislation applies to both. National law
complies with the directives in this regard. The personal scope of anti-discrimination law
covers the private and public sectors including public bodies for the purpose of liability for
discrimination.201
From the viewpoint of the Equality Act 2010, the following grounds originating in the Equality
Act 2010 are considered to be discriminatory: age, disability, gender reassignment, marriage
and civil partnership, pregnancy and maternity, race, religion or belief, sex and sexual
orientation. In the case of Northern Ireland, we have taken into account in this report those
regulations that specifically address individual specific discriminatory grounds, namely gender,
sexual orientation and equality in employment relationships.
The Equality Act 2010 defines these individual discriminatory grounds in more detail. Gender
reassignment is regulated in Article 7,202 gender in Article 11203 and sexual orientation in
Article 12.204 The definition of sexual orientation relates to the manifestation of that orientation
in the form of sexual behaviour as well as to sexuality as such (High Court, R (on the
application of Amicus–MSF section) in the Secretary of State for Trade and Industry [2004]
EWHC 860 (Admin) [2007] ICR 1176).205
Article 13 of the Equality Act defines direct discrimination as: a person (A) discriminates
against another (B) if, because of a protected characteristic, A treats B less favourably than A
treats or would treat others.206 In Article 13(6) it further defines direct discrimination on
grounds of sex.207 It is direct discrimination to treat a person less favourably because of
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his/hers sexual orientation than someone of a different sexual orientation would be treated in
the same circumstances.208
It is direct discrimination to treat you less favourably because of your sexual orientation than
someone of a different sexual orientation would be treated in the same circumstances.209 The
defence of justification is not available for direct discrimination.210
In Hubble v Brooks 2005, a pub owner refused to employ Mr Hubble (and his long-term
partner) when he learned at interview that Mr Hubble was gay; despite Mr Hubble and his
partner having the requisite experience required for the role. This was deemed direct
discrimination on the grounds of sexual orientation.211
Indirect discrimination is defined in Article 19 of the Equality Act 2010.212 A person (A)
discriminates against another (B) if A applies to B a provision, criterion or practice which is
discriminatory in relation to a relevant protected characteristic of B's. A provision, criterion or
practice is discriminatory in relation to a relevant protected characteristic of B's if— (a) A
applies, or would apply, it to persons with whom B does not share the characteristic, (b) it puts,
or would put, persons with whom B shares the characteristic at a particular disadvantage when
compared with persons with whom B does not share it, (c) it puts, or would put, B at that
disadvantage, and (d) A cannot show it to be a proportionate means of achieving a legitimate
aim.
Indirect discrimination is where a criteria, provision or practice disadvantages people of a
particular sexual orientation, and the individual concerned, unless the practice can be
objectively justified.213 It is indirect sexual orientation discrimination to have a rule, policy or
practice which someone of a particular sexual orientation is less likely to be able to meet, and
this places them at a disadvantage to people of a different sexual orientation. An example of
indirect discrimination because of sexual orientation is where a club has a policy of offering
free membership to all husbands and wives of its members, but not to civil partners. However,
if the person or organisation you are complaining about can show that there are genuine
reasons for the rule, policy or practice and that it has nothing to do with sexual orientation, this
won't count as discrimination.214 Indirect discrimination can be objectively justified; the onus is
Direct discrimination also covers ‘associative discrimination’ where a person is discriminated against for
associating with someone with a certain sexual orientation, as well as ‘discrimination by perception’ which is the
unfair treatment of someone who is thought to be of a certain sexual orientation;
https://www.landaulaw.co.uk/sexual-orientation-discrimination/; see further in the report.
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on the employer to prove that the discrimination is a proportionate means of achieving a
legitimate aim.215
Harassment (including sexual harassment)216 and victimization217 are also considered as
discriminatory.
The definition of harassment is wide enough to include most types of harassment including
abusive language, excessive monitoring of work, excessive criticism of someone’s work etc.
However, the concept of the victim’s ‘reasonableness’ may in some cases make it difficult to
win such cases. Harassment doesn’t necessarily have to be directed at an individual or
individuals, it can be the general culture of the firm.218 There is no defence of justification in
respect of harassment and it is unlawful whether it is intentional or not.219 In Ditton v C P
Publishing Ltd 2006, having learnt during an interview that Mr Ditton was homosexual, his
colleagues then subjected him to homophobic insults during his initial training when he
commenced his employment. Mr Ditton was dismissed after only 8 days of work and was
successful in claiming direct discrimination and harassment on the grounds of his sexual
orientation. In English v Thomas Sanderson Ltd 2009, Mr English was subjected to
homophobic insults during his employment even though he was not gay and his colleagues
did not perceive him to be gay. Mr English was successful in establishing he had been
harassed on the grounds of his sexual orientation.220
In the UK, harassment does not explicitly constitute a form of discrimination, but it is regulated
as a separate form of wrong in respect of which the same rules concerning burden of proof
apply and the same remedies are available.221
Victimisation is where someone is treated less favourably because they have made, or intend
to make, a complaint or allegation.222 This means that a person shouldn’t be treated unfairly
just because made a complaint. Making a complaint includes taking a case to court, going to
an employment tribunal or standing up for person's rights in some other way.223 There is no
longer a need to compare your treatment to an employee who has not done one of the
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above.224 In both GB and in Northern Ireland the protection from victimisation does not apply
if the allegation made by the victim was both untrue and made in bad faith.225
The UK anti-discrimination legislation applies to all sectors of employment, both private and
public. The 2011 decision of the Supreme Court in Jivraj v Hashwani [2011] UKSC 40 cast
doubt on the extent to which the Equality Act covers access to self-employment, although
Pimlico Plumbers v Smith [2018] UKSC 29 confirmed that those who have a contract
personally to do work are covered by the Equality Act 2010. As a result of this lack of clarity,
domestic legislation may well fail to comply with the directives. Discrimination in the provision
of goods and services, housing, education, social protection including social security and
healthcare, social advantages and the performance of public functions is also now prohibited
across all the equality grounds except age in both GB and Northern Ireland.226
Discrimination can take forms of discrimination by assumption, discrimination by association
or instruction to discriminate. Discrimination by assumption (perceptive discrimination) is a
form of direct discrimination in the UK. It is derived from Article 13 Equality Act 2010 that is
accepted to be wide enough to cover perceptive discrimination too.227 Perceptive
discrimination refers to discrimination based on a perception that an individual is a member of
a relevant protected group (eg. sex, sexual orientation). Perceptive discrimination could occur
if a member of staff refuses to supervise a student because they believe that he or she is
gay/lesbian. Discrimination by assumption is covered in Northern Ireland too.228
Discrimination by association occurs when a person is treated less favourably because they
are linked or associated with a protected characteristic. The person does not have the
protected characteristic but they are treated less favourably than others because of a
protected characteristic of a friend, spouse, partner, parent or another person with whom they
are associated.229 It is also derived from Article 13 Equality Act 2010 that is accepted to be
wide enough to cover discrimination by association,230 discrimination by association is covered
in Northern Ireland too.231
In the UK, instructions to discriminate are prohibited in national law. It is unlawful to make
someone or tell someone to discriminate against a person. It is also unlawful to tell someone
or make someone harass or victimise another person. It does not matter if someone actually
discriminates against the person or not. It is the act of telling someone or making someone
discriminate against that person which is unlawful. The Equality Act 2010 calls this causing,
224
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instructing and inducing someone to discriminate.232 Instructions are not defined. Article 111
Equality Act 2010, which applies in GB, prohibits the causing or inducement of discrimination
as well as the issue of instructions to discriminate. The position in Northern Ireland is similar.
In the UK, instructions do not explicitly constitute a form of discrimination, though issuing
instructions to A to discriminate against B may amount to direct discrimination against A (the
courts having recognised that such an instruction may involve a detriment to A and that the
detriment is ‘on grounds of’ or ‘because of’ the relevant characteristic: Weathersfield Ltd v
Sargent).233
There are no national rules to deal with situations of multiple discrimination in the UK. The
Equality Act 2010 contains a provision (Article 14) prohibiting discrimination because of a
combination of two protected characteristics, but this provision is not in force.234 In the UK, the
following case law deals with multiple discrimination, suggesting that judicial interpretation
might allow for multiple discrimination cases to be heard. In Hewage v Grampian Health
Board the Supreme Court accepted that a tribunal had been entitled to find that the claimant
had been discriminated against on grounds of sex and race. The Supreme Court did not take
issue with the fact that the claimant argued both race and sex discrimination and that the
tribunal did not identify separate facts to support findings of race discrimination and sex
discrimination (Supreme Court [2012] UKSC 37, [2012] IRLR 870, [2012] EqLR 884
25.07.2012235). There is no record of the combined nature of the discrimination having any
impact on the level of the EUR 18 333 (GBP 15 000) damages awarded to the claimant in
Ministry of Defence v DeBique in respect of injury to her feelings (Employment Appeal
Tribunal, DeBique v Ministry of Defence (No.2) 15.09.2011, UKEAT/0075/11/SM236).237
In the UK, a person who was discriminated against, is entitled to bring legal proceedings.
Complaints concerning employment-related discrimination (public sector and private sector)
can be made to the employment tribunal (industrial tribunal or Fair Employment Tribunal in
Northern Ireland), and complaints concerning any other unlawful discrimination (by public
sector or private sector bodies) can be made to the civil court (county court in England, Wales
and Northern Ireland and sheriff court in Scotland). The court/tribunal procedures are available
to any person who considers s/he has suffered unlawful discrimination.238 Based on Supreme
Court decision of 26th July 2017, since 2017, tribunal fees for discrimination cases has been
abolished.239
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There are strict time limits for going to court. The claim must be made within 6 months less
one day of the act a person is complaining about. The court can allow a claim outside the time
limits, but only if it considers it just and equitable to do so. If the claim is about discrimination
at work, the time limit is 3 months.240
In the UK, associations/organisations/trade unions are not entitled to act on behalf of victims
of discrimination because the only persons who can bring any claims are those to whom the
non-discrimination duties are owed. Associations may support and assist, (for example, they
may fund or provide legal advice or representation) but may not engage in litigation on behalf
of, victims of discrimination. (...) Associations/organisations/trade unions are entitled to act in
support of victims of discrimination (for example by providing legal advice or representation),
as organisations may do that which they are not prohibited to do and no law prohibits the
provision of support to litigants. There is scope for intervention in litigation by bodies or
persons recognised by the court hearing the litigation as appropriate to intervene. (...) national
law allows associations/organisations/trade unions to act in the public interest on their own
behalf, without a specific victim to support or represent (actio popularis) only in limited
circumstances. The rules of procedure vary across the jurisdictions (England and Wales,
Scotland and Northern Ireland), but in each jurisdiction associations/organisations/trade
unions may act in the public interest on their own behalf, without a specific victim to support
or represent (actio popularis), only where the association etc. has a ‘sufficient interest’ (locus
standi) in the matter in dispute to bring a claim for Judicial Review of a decision, action or
failure to act of a public authority (such claims being available only against public authorities).
(...) National law does not allow associations/organisations/trade unions to act in the interest
of more than one individual victim (class action) for claims arising from the same event.241
The UK law requires the shift in burden of proof. The UK law stipulates sanctions and remedies
in cases of discrimination.
The anti-discrimination legislation specifies the remedies available where complaints of
discrimination or harassment are upheld by a court or tribunal. The same remedies are
available against public sector and private sector respondents. By far the most common
remedy in practice is the award of damages, which are calculated as in civil proceedings for
tort, and may include ‘compensation for injury to feelings’ whether or not damages are
awarded for any other reason. In addition to compensation, other potential remedies are a
declaration of the rights of the parties or recommendations to protect the position of the
complainant. The Equality Act 2010 provides (Article 124(3)) that: ‘An appropriate
recommendation is a recommendation that within a specified period the respondent takes
specified steps for the purpose of obviating or reducing the adverse effect on the complainant’.
Article 124(7) provides that, ‘If a respondent fails, without reasonable excuse, to comply with
an appropriate recommendation the tribunal may— (a) if an order was made under subsection
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(2)(b), increase the amount of compensation to be paid; (b) if no such order was made, make
one.’
In Northern Ireland, except under Fair Employment and Treatment Order, tribunals may only
make recommendations to, ‘obviate or reduce the adverse effect on the complainant of any
act of discrimination to which the complaint relates’, although the Fair Employment Tribunal
has the additional power, when upholding a complaint, to make a recommendation that the
respondent take action to prevent or reduce the adverse effect on a person other than the
complainant (the author’s emphasis) of any unlawful discrimination or harassment to which
the complaint relates. None of the legislation gives a tribunal the power to order a respondent
to hire, promote or reinstate (after dismissal) the complainant or to take any steps to prevent
discrimination in future. (...) There is no upper limit to the amount of compensation that can be
awarded.242
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